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PETITIONER’S MOTION FOR STAY PENDING REVIEW
Petitioner, John Demjanjuk, by his undersigned attorneys, hereby moves for
the entry of an order staying his removal from the United States pending this
Court’s review of the April 15, 2009 decision of the Board of Immigration Appeals
(“BIA™) denying Mr. Demjanjuk’s Motion to Reopen. A petition for review was
filed at the same time as this motion.
BACKGROUND'

1. Preliminary Statement

Twenty-four years ago this Court permitted the extradition of John

Demjanjuk to Israel to face charges of murder which carried a death sentence.

! Much of the Background is a recitation of the Background contained in the
Motion for Stay Pending Review filed April 14, 2009 in No. 09-3416.
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Demjanjuk v. Petrovsky, 776 F.2d 571 (6™ Cir. 1985). In Israel he was convicted,
sentenced to death, and finally released after spending seven years in solitary
confinement and five years under sentence of death. Sixteen years ago this Court
vacated its 1985 order and permitted John Demjanjuk to return to the United States
having found that the Office of Special Investigations of the Department of Justice
(“OSI”) had committed a fraud on the court by withholding exculpatory evidence
from Mr. Demjanjuk’s defense attorneys in the United States. Demjanjuk v.
Petrovsky, 10 F.3d 338 (6™ Cir. 1993).

Once again, more than twenty years later, the OSI is preparing to send John
Demjanjuk to a foreign country. Again, he will stand trial for his life -- not this
time by hanging but by the cruel and inhumane condition of transport and the
stress of arrest, confinement and trial of this now 89 year old man who is in poor
health. Once again, the OSI says that there is reliable evidence that he is a
murderer. Once again, that evidence is of one or more elderly witnesses. Once,
again, they say that the courts have no business interfering. In a new wrinkle, the
OSI this time invokes an utterly mistaken view of foreign law -- this time of

German law -- seeking to say that involuntary service as a camp guard makes one

2 In its 1993 decision, this Court did not comment on the fact that the same
exculpatory materials OSI withheld from Mr. Demjanjuk’s defense in the United
States were also withheld from the Israeli prosecution which proceeded to indict

him, try him and convict him of multiple murders while exculpatory evidence
rested in the files of OSIL.
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liable for murder under German law. And this time they are willing to accept a
false portrayal of John Demjanjuk as a "resident" of Munich.

We seck a stay because this time, perhaps, judicial inquiry before the deed is
done can prevent an injustice.

2. Proceedings to Date

On May 19, 2008 the Supreme Court denied certiorari to Mr. Demjanjuk’s
petition for review of this Court’s affirmance of a BIA decision ordering Mr.
Demjanjuk removed to Ukraine, Poland or Germany. See Demjanjuk v. Mukasey,
514 F.3d 616 (6™ Cir.), cert. denied, Demjanjuk v. Mukasey, _ US. | 7128 S.
Ct. 2491 (2008). The BIA, infer alia, had denied Mr. Demjanjuk’s request for
deferral of removal to Ukraine under the United Nations Convention against
Torture and other Cruel, Inhuman or Degrading Treatment or Punishment (the
“Convention”). None of the countries to which Mr. Demjanjuk was ordered
removed agreed to accept him.

On March 10, 2009 a court in Munich Germany issued an arrest order
(“Haftbefehl”) for the arrest of Mr. Demjanjuk. No steps were taken by the
German authorities to seek Mr. Demjanjuk’s extradition pursuant to the extradition
treaty between the United States and Germany. Toward the end of March reports
began appearing in the press that Mr. Demjanjuk would shortly be transported to

Germany, though to Mr. Demjanjuk’s knowledge no extradition proceedings had
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been commenced in either Germany or the United States. At the end of March it
became apparent that the German authorities were considering consenting to Mr.
Demjanjuk’s deportation to Germany whereupon they would arrest him on arrival.
This approach was more or less confirmed by a press report of an April 2 statement
by a spokesman of the German Ministry of Justice in Berlin.

The decision of the Germany Ministry of Justice to seek to prosecute Mr.
Demjanjuk, notwithstanding the absence of any evidence that he had been
complicit in any specific acts at Sobibor or any other camp in occupied Europe,
represented a change in circumstances. This change in circumstances in Germany
was amplified by Mr. Demjanjuk’s advancing age and deteriorating health
condition. Accordingly, Mr. Demjanjuk moved to reopen the removal order and
seek deferral of removal to Germany under the Convention.’

On April 7, 2009 Mr. Demjanjuk filed with the BIA a Motion to Reopen the
order of removal first entered against him in 2005 by the Immigration Court and
affirmed by the BIA in 2006. At the same time, Mr. Demjanjuk filed with the BIA
a Motion for an Emergency Stay asserting that the Immigration and Customs

Enforcement Division of the Department of Homeland Security (“ICE”) was

* Counsel mistakenly filed the Motion to Reopen and a Motion for Stay with
the Immigration Court on April 2, 2009. The Immigration Court entered a stay on
April 3 but on April 6 returned the filing and provided for the stay to dissolve on
April 8.
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prepared to execute the outstanding removal order. On April 10, 2009 the BIA
denied Mr. Demjanjuk’s Motion for an Emergency Stay.

Mr. Demjanjuk filed a Petition for Review and a Motion for Stay Pending
Review with this Court on April 14, 2009. The Court granted the stay but ordered
counsel for the parties to file briefs on jurisdictional and substantive issues by
April 23, 2009.*

On April 15, 2009 the BIA issued an order denying Mr. Demjanjuk’s
Motion to Reopen. On April 23, 2009 Mr. Demjanjuk filed a Petition for Review
of the April 15 BIA order, a Motion for Leave to File in Forma Pauperis, and this
Motion for Stay Pending Review.

STATEMENT OF JURISDICTION

Under 8 USC 1252(a) this Court has jurisdiction to review final orders of
removal. The Court’s jurisdiction extends to review of an order of the BIA
denying a motion to reopen. 8 U.S.C. 1252(a), Haddad v. Gonzales, 437 F.3d 515

(6™ Cir. 2006).

1 Mr. Demjanjuk agrees with the government that in light of the April 15,
2009 decision by the BIA denying his Petition to Reopen, the Petition for Review
in No. 09-3416 is now moot. The BIA’s denial of Mr. Demjanjuk’s Motion to
Reopen is clearly a reviewable final order. Haddad v. Gonzales, 437 F.3d 515 (6™
Cir. 2006). Mr. Demjanjuk will stipulate to the dismissal of the Petition for
Review in 09-3416 pursuant to Rule 42(b), or consent to the Court granting the
government’s April 20, 2009 Motion to Dismiss.

5
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APPLICABLE LAW FOR GRANTING A STAY

A motion for a stay pending review of an order of the BIA is governed in
this circuit by the traditional standards applied to stays pending appeal: (i)
likelihood of success on the merits, (ii) irreparable harm to the applicant if the stay
is not granted, (iii) that the potential harm to the applicant outweighs the harm to
the opposing party if a stay is not granted, and (iv) that the granting of the stay
would serve the public interest. Bejjani v. Immigration and Naturalization Service,
271 F.3d 670 (6™ Cir. 2001). See also Tesfamichael v. Gonzales, 411 F.3d 169 (5™
Cir. 2005); Hor v. Gonzales, 400 F.3d 482 (7™ Cir. 2005); Douglas v. Ashcroft, 374
F.3d 230 (3d Cir. 2004), but see Teshome-Gebreegziabher v. Mukasey, 528 F.3d
330 (4™ Cir. 2008).

APPLICATION OF LAW TO THE FACTS OF THIS CASE
COUNSEL THE GRANTING OF A STAY PENDING REVIEW

1. Irreparable Injury

Failure of this Court to grant a stay pending review to Mr. Demjanjuk would
cause him irreparable injury.

A. In the absence of a stay the government will execute the order of
removal.

In its Rule 28(j) letter filed on April 17, 2009 in No. 09-3416 the

Department of Justice stated that “Respondent agrees that it will not remove
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Petitioner for five days following this Court’s dismissal order up to and including
April 30, 2009, affording Petitioner ample time to appeal the BIA’s ruling and
litigate a stay motion.” The clear implication of that letter is that in the absence of
a stay, the government will shortly attempt to remove Mr. Demjanjuk to Germany.

B. Removal of Mr. Demjanjuk to Germany will subject him to severe
pain and suffering.

Attached to this Motion are the following documents:

Attachment A: Mr. Demjanjuk’s Motion to Reopen filed with the BIA
(Contains as an exhibit Video No. 1)’

Attachment B: Mr. Demjanjuk’s Emergency Motion to Stay Removal filed
with the BIA

Attachment C: Mr. Demjanjuk’s Reply in support of his Motion to Stay
Removal filed with the BIA

Attachment D:  Video No. 2 (discussed in detail below.)
(i}  Evidence of irreparable injury presented to the BIA
As the Court will see from Motion to Reopen and the supporting exhibits,
Mr. Demjanjuk is an 89 year old man who is in poor health. He is suffering from a
variety of ailments including:

Myelodysplastic Syndrome (MDS)
Chronic Kidney Disease (CKD Stage 3)

> The video clip of the ICE medical examination of Mr. Demjanjuk will be
referred to as “Video No. 1.” This video was submitted to the BIA in support of
the Motion to Reopen and to this Court in support of the Motion for Stay Pending
Review in 09-3416. It is also attached to this Motion for Stay Pending Review.

7
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Hyperoxaluria
Kidney Stones
Anemia (secondary to MDS)
Leucopenia (secondary to MDS)
Arthritis
Severe Spinal Stenosis
On April 2, 2009 ICE sent a doctor to examine Mr. Demjanjuk to determine
whether he was in a medical condition suitable to endure an airplane flight from
Cleveland to Munich, Germany. That medical examination was videotaped by
John Demjanjuk, Jr., Mr. Demjanjuk’s son. A video clip (11 minutes) made from
that tape was submitted to the BIA in support of the Motion to Reopen. The Court
need only review that clip to sec that Mr. Demjanjuk is a very sick man and
completely unable to withstand the rigors of travel to Germany, arrest,
incarceration and trial in Germany. Subjecting him to such treatment in his current
medical condition would cause him extreme and prolonged pain and suffering.
Even the government, in denying Mr. Demjanjuk’s application for an
administrative stay of removal under 8 U.S.C. 1231(c)(2)(A), concluded (emphasis
added):®
On April 2, 2009, an ICE Division of Immigration Health
Services (DIHS) physician conducted a physical
examination and concluded that Mr. Demjanjuk is

medically stable to travel from the United States to the
FRG. A4 DIHS physician and nurse will be available to

% The ICE decision denying the administrative stay is attached as Attachment
No. 2 to the Emergency Motion to Stay Removal filed with the BIA.

8
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assist him during the flight. Medical personnel will
monitor his medical condition while en route from
Cleveland, Ohio, to Munich, FRG.

Notwithstanding Mr. Demjanjuk put the medical exam in issue before the
BIA, ICE did not submit its own doctor’s medical report nor has ICE made it
available to Mr. Demjanjuk.” Mr. Demjanjuk does not understand the meaning of
“medically stable” in this context. Some indication that it could apply to a person
who is very ill can be drawn from the fact that ICE representatives have told Mr.
Demjanjuk’s family that ICE plans to transport Mr. Demjanjuk from Cleveland to
Munich in a G4 private plane in which he will be accompanied by a physician, a
nurse, and a guard.

It is not clear whether Mr. Demjanjuk’s severe spinal stenosis, the pain of
which is obvious on the video clip, will require that Mr. Demjanjuk be carried on a
stretcher on the plane and heavily medicated. The precise meaning of “medically
stable” in these circumstances can only be determined by examination of the
complete medical report. The Court’s review of the video clip, however, will be
sufficient to convince it that this is not a deportation but a medical evacuation of an

extremely sick man.

7 The Court has ordered the government to provide the Court with the
medical report that formed the basis for its decision that Mr. Demjanjuk is
medically stable enough to travel to Germany. See Procedural Order of April 16,
2009 entered in No. 09-3416.
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It is clear that ICE intends to use a standard jet to transport Mr. Demjanjuk
to Munich, not one equipped with an ICU environment for sustaining the life of a
patient whose anemic diseases limit his red and white blood cell counts and thus
his body’s ability to oxygenate. Iurther, one need not be a medical specialist to
ﬁnderstand a patient can be medically stable in his bedroom and nevertheless in life
danger if stressed on an overseas flight to a destination where arrest and
incarceration await. Nor is the transportation team demonstrably competent to
manage a medical air emergency. We will discuss this issue in greater detail in
connection with the discussion of Mr. Demjanjuk’s expectations of treatment while
under arrest and incarcerated in Germany.

(ii) Evidence of irreparable injury not presented to the BIA

In considering the propriety of a stay pending review, the Court should take
note of new evidence that directly supports Mr. Demjanjuk’s contention that
subjecting him to the rigors of arrest, incarceration and trial in Germany would
inflict severe pain and suffering. In the mid-afternoon of April 14, 2009, the day
this Court entered its stay in No. 09-3416, ICE agents entered Mr. Demjanjuk’s
house, arrested him, and moved him to an office in the Federal Building at 1240

East Ninth Street in Cleveland. The action was videotaped by a WKYC television

10
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cameraman who was inside Mr. Demjanjuk’s house at the time. Mr. Demjanjuk
has obtained a copy of that videotape. Tt is attached hercto as Attachment D.?

The WKYC videotape is shocking and illustrates dramatically the severe
pain and suffering caused to Mr. Demjanjuk by his arrest and incarceration by ICE
agents. The Court need not rely on speculation as to the effect of arrest and
incarceration on Mr. Demjanjuk--it can see it as it actually took place only an hour
before this Court entered its stay on April 14.

It is obvious that subjecting Mr. Demjanjuk to the pain and suffering of
transportation to Germany in his physical condition and to a period of arrest and
incarceration and possibly trial in Germany is an injury that cannot be possibly be
repaired. If Mr. Demjanjuk ultimately prevails in his Petition for Review, the
interim pain and suffering he will have undergone cannot be undone or
compensated. We now turn to the question of probability of success on the merits.

2. Probability of success on the merits

The BIA took two separate lines of attack in rejecting Mr. Demjanjuk’s

Motion to Reopen. The first was to hold that the Motion was filed more than 90

8 Mr. Demjanjuk did not obtain a copy of Video 2 until Monday April 20,
2009. It was thus impossible to submit it to the BIA before the BIA’s April 15
decision denying Mr. Demjanjuk’s Motion to Reopen. It would have been futile to
submit Video 2 after the BIA’s April 15, 2009 decision as the BIA held that 8 CFR
1003.2(c)(3)(ii) did not authorize waiving the 90 day limit on Motions to Reopen
where the relief sought was a deferral of removal rather than asylum or the
withholding of removal.

11
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days after the final administrative decision on the removal, and that under 8 CFR
1003.2(c)(3)(ii) the Board had no authority to reopen the case because Mr.
Demjanjuk’s request was for deferral of removal, a form of protection not
referenced in the exception to the 90 day rule contained in 8 CFR 1003.2(c)(3)(ii).
See BIA Decision at 1-2. The BIA’s second line of attack was that Mr.
Demjanjuk’s allegations in his Motion to Reopen did not meet the definition of
“torture” contained in the regulations implementing the Convention. See BIA
Decision at 2, 8 CFR 1208.18.

A. 8 CFR 1003.2 As Interpreted by the BIA Is Inconsistent with
Applicable Law.

8 CFR 1003.2(c)(2) provides that motions to reopen must be filed within 90
days of the date of entry of the final administrative decision. Exceptions to this
rule are provided in 8 CFR 1003.2(c)(3). In its decision, the Board held that Mr.
Demjanjuk “may only seek deferral of removal under the Convention [Against
Torture], a form of protection from removal that is not referenced in the 8 CFR
1003.2(c)(3)(ii) exception.” Thus, according to the Board, it did not have
jurisdiction to grant a motion to reopen seeking deferral of removal under the
Convention when the motion was filed more than 90 days after the entry of a final
administrative decision. The Board predicated its lack of jurisdiction on the fact
that a deferral of removal (as opposed to a request for asylum or withholding

deportation) was not a form of protection referenced in 8 CFR 1003.(c)(3)(ii).
12
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Article 3 of the Convention provides, in part, as follows:

No State Party shall expel, return (“refouler”) or extradite
a person to another State where there are substantial
grounds for believing that he would be in danger of being
subjected to torture.

The United States signed the Convention on April 18, 1988 and ratified it on
October 21, 1994. Ratification by the Senate was subject to a number of
reservations, the only relevant one being that “the United States declares that the
provisions of articles 1 through 16 of the Convention are not self-executing.” See
136 Cong. Rec. 36192-36199, United States Senate Resolution of Advice and
Consent to Ratification of the Convention Against Torture and Other Cruel,
Inhuman or Degrading Treatment or Punishment (1990).

In Section 2242(b) of the Omnibus Consolidated Appropriations Act of 1998
(P.L. 105-277, 112 Stat. 2681-683), Congress required:

Not later than 120 days after the date of enactment of this
Act, the heads of the appropriate agencies shall prescribe
regulations to implement the obligations of the United
States under Article 3 of the United Nations Convention
Against Torture and Other Forms of Cruel, Inhuman or
Degrading Treatment of Punishment, subject to any
reservations, understandings, declarations, and provisos

contained in the United States Senate resolution of
ratification of the Convention.

It is clear that the law required the agencies, including the Department of
Justice, to promulgate regulations fo implement the obligations of the United States

under Article 3. One of the obligations of the United States under Article 3 is that

13
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it not expel, return or extradite a person to another state where there are substantial
grounds for believing that he would be in danger of being subjected to torture. As
interpreted by the Board, the regulations in 8 CFR 1003.2 are not consistent with
that Congressional mandate. If, prior to a person’s removal, conditions in the
country to which he is to be removed change such that the person would be subject
to torture in that country, the interpretation of 8 CFR 1003.2(c}(3)(ii) adopted by
the Board would result in his removal to such country notwithstanding it is the
obligation of the United States under the Convention not to do so.

A regulation, or an interpretation of a regulation, that purports to limit a
motion to reopen to the 90 day period following entry of a final administrative
order is not in accordance with applicable law to the extent that it precludes
reopening a case to consider changed country conditions in connection where the
movant is seeking a deferral of removal under the Convention Against Torture.”

B.  The Board’s conclusion that Mr. Demjanjuk would not be subject to
torture in Germany was an abuse of discretion.

The Court’s standard of review of a denial of a motion to reopen is one of

abuse of discretion. Allabani v. Gonzales, 402 F.3d 668, 675 (6th Cir. 2005),

® Chevron deference is not appropriate because the interpretation of the
regulation adopted by the Board is plainly in conflict with the applicable law
enacted by Congress. See Chevron, US.A., Inc. v. Natural Resources Defense
Council, Inc., 467 U.S. 837 (1984). Here, “Congress has directly spoken to the
precise question” at issue.

14
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Haddad v. Gonzales, 437 F.3d 515 (6™ Cir. 2006). The BIA found that (BIA
Decision at 2):

The facts determined in the denaturalization proceedings
in the federal courts and established in these
administrative removal proceedings by collateral
estoppels, do not lend themselves to a conclusion that
any pain or suffering the respondent might suffer if he is
detained in Germany would be incident to anything other
than legitimate law enforcement objectives.

The Board went on to find that Mr. Demjanjuk (BIA Decision at 2-3):

has not provided any objective evidence establishing that
Germany’s criminal justice system does not consider a
defendant’s physical capacity to stand trial,; that he will
likely be detained pending trial; or that if he is detained
appropriate medical care will not be provided or he will
otherwise be subjected to conditions that reach the
“extreme form of cruel and inhumane treatment”
necessary to constitute torture. 8 CFR 1208.18(a)(2).

Mr. Demjanjuk’s argument to the Board was straightforward. Putting a sick
89 year old man through the rigors of arrest, incarceration and trial in Germany
would inflict severe pain and suffering on him that rise to the level required by the
regulations (8 CFR 1208.18) to constitute torture as the United States has
implemented the Convention. Moreover, it is clear that the purpose and intent of
the German authorities in accepting Mr. Demjanjuk’s deportation and then
subjecting him to this abusive treatment is to punish him (or, perhaps more
accurately, to be seen to be punishing him) for alleged offenses committed during

World War II. This meets the standard of “torture” under the Convention as
15
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implemented by the United States, severe physical and mental pain intentionally
inflicted on a person by or at the direction of someone acting in an official capacity
for the purpose of punishing him for suspected offenses. See 8 CFR 1208.18(a).

The BIA ignored evidence that subjecting Mr. Demjanjuk to the rigors of
arrest, incarceration and trial would inflict severe pain and suffering, clearly far
beyond that normally experienced by someone undergoing ordinary judicial
procedures—-arrest, trial and imprisonment. The BIA ignored the extensive
evidence before it of Mr. Demjanjuk’s serious medical condition. Mr. Demjanjuk
presented to the BIA not only medical reports that documented his medical
condition, he also presented Video No. 1, a video clip of part of a physical
examination by the government’s doctor which plainly showed Mr. Demjanjuk’s
frailty and serious physical condition. The BIA’s failure to consider the evidence
of Mr. Demjanjuk’s physical condition before it and the intersection of Mr.
Demjanjuk’s physical condition with the effects of arrest, incarceration and trial in
Germany was an abuse of discretion.

The Board also framed the issue in terms of the “rules” of the criminal
justice system in Germany and what evidence Mr. Demjanjuk presented as to those
rules. The issue, however, is not what the “rules” are in Germany, but what will
actually happen to Mr. Demjanjuk if he is removed to Germany. The Board failed

to consider what will happern to him in Germany in light of what has actually

16
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happened to him in the United States. The action of United States immigration
enforcement authorities provide evidence of the likely conduct of enforcement
authorities in other countries which are not dissimilar to the United States. How
did the United States enforcement authorities act? The BIA had evidence before it
on this issue that it completely ignored.

Mr. Demjanjuk presented evidence to the BIA that ICE found him
“medically stable” to withstand transportation to Germany and concluded (April 3,
2009 Letter of Victor Clausen Denying Request for Administrative Stay of
Removal):

In summary, after reviewing Mr. Demjanjuk’s
Application and DIHS’s assessment of his ability to
travel in light of the factor enumerated in 8 CFR 212.5
and INR 241(c)(2)(A), 8 USC 1231(c)(2)(A), I have
concluded that your client can safely fly from the United

States to the FRG. Accordingly the Application is
denied.

The evidence before the BIA of Mr. Demjanjuk’s physical condition was
clearly inconsistent with ICE’s determination, and although Congress has made
ICE’s determination non-reviewable in either an administrative or a judicial forum
(8 U.S.C. 1252(g)), Congress did not preclude either the BIA (or this Court) from
taking account of the fact of the approach taken by the enforcement agency. The
facts before the BIA clearly showed that ICE intended to move Mr. Demjanjuk to

Germany without any regard to his medical condition or to the pain and suffering

17
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such transportation would cause to on him. In light of Video No. 1 which was
before the BIA, no other conclusion is rational. The fact that the United States
immigration enforcement authorities were prepared to take actions against Mr.
Demjanjuk regardless of the pain and suffering they caused sheds some light on the
treatment he could expect in Germany.

Notwithstanding the hard evidence before it that ICE, an agency of the

United States government, was prepared to effect Mr. Demjanjuk’s removal

regardless of the consequences in terms of pain and suffering it would inflict on
him, the BIA saw fit to rely upon the legal protections afforded to old and sick
defendants ostensibly afforded by the German judicial system to prevent in
Germany precisely the type of pain and suffering that ICE planned to inflict on Mr.
Demjanjuk in the United States. It was an abuse of discretion for the BIA to
assume that the German criminal justice system would afford Mr. Demjanjuk
protection against official infliction of severe pain and suffering that the United
States’ immigration enforcement system enthusiastically inflicted on him in the
United States.

In considering whether the BIA’s assumption that that the German criminal
justice system will afford Mr. Demjanjuk a higher level of protection than is
afforded in the United States is an abuse of discretion in light of the evidence

presented, this Court (at least for purposes of a stay) has the benefit of Video No. 2

18
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which shows how Unifed States’ immigration enforcement agents actually treated
Mr. Demjanjuk when they arrested him and carried him to the Federal Building in
Cleveland on April 14 and the pain and suffering they inflicted. It is difficult to
believe that type of conduct by officers of the, but the evidence is before our eyes
recorded on Video No. 2.

In light of the evidence before the BIA of the actual conduct of United States
immigration enforcement authorities, the BIA’s assumption that the German
criminal justice system would exhibit a higher degree of care and humanity in their
treatment of Mr. Demjanjuk was not only naive, it was an abuse of discretion by
the Board in reaching its decision denying the Motion to Reopen.'°

In order to constitute torture within the meaning of the regulations, the
severe pain and suffering has to be inflicted infentionally and with a purpose to
punish or extract information. 8 CFR 1208.18(a)(1). As Mr. Demjanjuk pointed
out in his Motion to Reopen to the BIA, the German authorities are unlikely to

advertise in the press their intent and purpose in subjecting Mr. Demjanjuk to the

severe pain and suffering they clearly are planning for him. The Board’s failure to

1 While the BIA did not have the benefit of Video No. 2, it did have before
it ample evidence of Mr. Demjanjuk’s serious medical conditions and of the lack
of concern by the United States immigration enforcement authorities of the
consequences of their action in terms of severe pain and suffering. See e.g. the
ICE April 3, 2009 denying Mr. Demjanjuk’s Application for an Administrative
Stay.

19
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draw reasonable inferences from the facts was an abuse of discretion. In this case
the facts are compelling.

Even the government in the Opposition it filed at the BIA to Mr.
Demjanjuk’s Motion to Reopen noted the fact that the German authorities have
been less than aggressive in prosecuting “Nazi cases.” As the government put it in
its Opposition (emphasis added):

Any argument that Demjanjuk wishes to make about
capacity to stand trial is properly made to the German
authorities after arrival in Germany. German courts have
the authority to dismiss prosecutions on health grounds.
Indeed, in Nazi cases. such outcomes have been

commonplace in Germany for many decades. [citation
omitted]

Accepting the government’s characterization of the commonplace approach
of the German authorities, we are now presented with the unusual circumstance of
the German authorities reaching out to the United States to accept the deportation
of a sick, 89 year old man, with the objective of arresting him when he arrives in
Germany, incarcerating him and prosecuting him. It is a fair question to ask why
the German authorities now seek to reach across 3000 miles of ocean to prosecute
a sick 89 year old Ukrainian, a former prisoner of war of the Germans. Because
“torture” as defined by the regulations includes a purpose and intent component,
the BIA was obligated to consider the motives of the German authorities. The

BIA singularly failed to do so, pointing only to the decision of the denaturalization

20
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court in the United States for the proposition that it was not surprising that the
German authorities decided to prosecute.

As the government itself recognizes, however, it is more or less common
knowledge (though perhaps not arising to a level where a court or the BIA could
take judicial notice) that the German authorities have not been aggressive in
prosecuting the numerous German authors of the many horrors of their World War
IT occupation of much of Europe, including their deliberate extermination of over
12 million people--Jews, Poles, Russians, Ukrainians and others in concentration
camps, death camps, “prisoner of war” camps, and through intentional starvation
and garden-variety mass shootings. What accounts for the newly found zeal of the
German authorities? Clearly, it is politically easier for the German authorities to
reach out to arrest, incarcerate and prosecute an 89 year old, sick former Ukrainian
POW -- for the first time to show vigor in prosecuting a “Nazi case” -- to
demonstrate their seriousness about dealing with the horrors inflicted on Europe
during World War II, than to look closer to home, in their own backyards, for their
“quiet neighbors” who clearly are culpable. Mr. Demjanjuk is a very sick man and
is unlikely to survive the rigors of arrest, incarceration and trial in Germany. In the
meantime, the German authorities, reacting to the pressures brought by the same

groups that demanded Mr. Demjanjuk’s extradition to and trial in Israel twenty-
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four years ago, will be seen to be taking action against and punishing Mr.
Demjanjuk for suspected crimes.

It is plainly difficult without a thorough inquiry to obtain direct evidence of
the motives of the German authorities. The indirect evidence before the Board,
which the Board entirely ignored, strongly supported the proposition that the
purpose and intent of the German authorities is to punish Mr. Demjanjuk for
suspected crimes though arrest, incarceration and trial--regardless of whether a trial
actually results in a verdict.'" In light of the history of this case, such a purpose
and intent on the part of the German authorities is highly likely. We call this
Court’s attention to its decision in Demjanjuk v. Petrovsky, 10 F.3d 338 (6™ Cir.
1993), where this Court had had the opportunity to inquire in depth into the
political background of the campaign against Mr. Demjanjuk, 10 F.3d 338 at 354:

In August of 1978 Congressman Eilberg, the Chairman
of an important committee, wrote then Attorney General
Bell a letter insisting that Demjanjuk be prosecuted hard
because "we cannot afford the risk of losing” the case.
n3'? The trial attorney then in charge of the case, Mr.
Parker, wrote in his 1980 memorandum that the

denaturalization case could not be dismissed because of
factors "largely political and obviously considerable.”

' Mr. Demjanjuk’s German attorneys have asked the Munich prosecutor to
send German doctor, qualified to determine whether Mr. Demjanjuk is fit to stand
trial under German standards (“Verfahrungsfahigkeit”), to examine Mr. Demjanjuk
in Cleveland. The Munich authorities have so far taken no action.
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Other lawyers in OSI wrote memos discussing this case
as a political "hot potato" [**54] that if lost "will raise
political problems for us all including the Attorney
General." (Mendelsohn, then the Director of the office, to
Crosland, September 26, 1978, Pet. Exh. 113.) Mr. Ryan,
Director of the office, wrote the Assistant Attorney
General of the Criminal Division in 1980 that OSI had
"secured the support in Congress, Jewish  [*353]
community organizations, public at large for OSI--press
coverage has been substantially favorable and support
from Jewish organizations is now secure,” but he went on
to say that "this support can't be taken for granted and
must be reinforced at every opportunity." (Ryan Tr. at
88.) Mr. Ryan also testified that "in 1986, which was the
year before the [Isracli] trial [of Demjanjuk], I went to
Israel for about 10 days on a lecture tour that was
sponsored by the Antidefamation League. . . ." (Ryan Tr.
at 90.) It is obvious from the record that the prevailing
mindset at OSI was that the office must try to please and
maintain very close relationships with various interest
groups because their continued existence depended upon
it.

In note 3 the Court set out Congressman Eilberg’s letter in full. The letter is
included here as it illustrates--as it did for the Court in 1993--the type of political

pressures that have been exerted in connection with this case:

August 25, 1978

Honorable Griffin B. Bell Attorney General Department
of Justice Washington, D.C.

Dear Mr. Attorney General:

Reports have reached me that deficiencies have
become apparent in the preparation of the case of U.S. v.
Demjanjuk, a denaturalization proceeding against an
alleged Nazi war criminal now living in Cleveland, Ohio.
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I wish to express my strong concern over the possible
inadequate prosecution of this case. A repeat of the
recent Fedorenko adverse decision to the government's
case in Florida would nullify and gravely jeopardize the
long and persistent efforts of this Subcommittee in
ridding this country of these undesirable elements. Lack
of preparation and a deep realization of the importance of
these proceedings may have cost the government its
decision in this case. We certainly would regret seeing
this happen again.

The creation of a Special Litigation Unit within INS
[predecessor of OSI] was established to bring expertise
and organization to this project.

This Unit should be fully entrusted with these cases.

I would strongly urge you to place the direction of the
proceedings of the DEMJANJUK case in the hands of the
Special Litigation Unit. We cannot afford the risk of
losing another decision.

With best wishes.

Sincerely,
JOSHUA EILBERG
There is ample evidence that the political campaign against Mr. Demjanjuk
continues and that it is now directed at least in part against the German authorities.
As recently as yesterday, April 21, 2009, the Associated Press reported from Berlin

that Efraim Zuroff, the Director of the Simon Wiesenthal Center in Jerusalem, had
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announced that Mr. Demjanjuk has been made No. 1 on its list of most wanted war
criminals. To quote the AP report (emphasis added):"

BERLIN (AP) -- The Simon Wiesenthal Center has made

alleged death camp guard John Demjanjuk No. 1 on its

most-wanted list of Nazi war criminals.

Efraim Zuroff, director of the center in Jerusalem, said

Tuesday the move reflects the importance of efforts to

deport Demjanjuk (dem-YAHN’yuk) from the US to

Germany so he can stand trial.

This report is striking in its similarity to the types of political pressure this
Court showed was brought to bear on the United States’ authorities in the first case
against Mr. Demjanjuk that led to his extradition to Israel and prosecution there for
crimes he did not commit. The action of the German authorities, so inconsistent
with their actions with respect to alleged German perpetrators, can only be
explained as a response to this type of pressure which is plainly directed to
punishing Mr. Demjanjuk for suspected crimes by forcing him to spend his little
remaining time on earth in a German jail awaiting trial.

The Board singularly failed to address Mr. Demjanjuk’s arguments directed

to the purpose and intent of the German authorities in inflicting severe pain and

suffering on him. Mr. Demjanjuk plainly raised serious issues on this issue,

1> The AP report is found at
http://www.google.com/hostednews/ap/article/ALeqM35izAVaVSHZ3k-
eBcFyvOUNrts6Lh QD97MVDLO2. The site was visited 4/22/09 at 10:40 AM.
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relying in part upon the government’s own factual contentions. By failing to
address this evidence and these issues the BIA abused its discretion in denying the
Motion to Reopen.

3. Harm to third parties

Granting a stay of removal to permit review of the BIA’s April 15 decision
denying Mr. Demjanjuk’s Motion to Reopen will harm no third parties. Mr.
Demjanjuk poses no threat to the United States or anyone in it. He has lived a
blameless life here and there is no contention otherwise.

4, The public interest

Congress has clearly expressed its intent that the United States not remove
people to countries or environments where they will be subjected to torture. In the
case of Mr. Demjanjuk, it is particularly appropriate that this intent be respected.
In 1977-1993 a terrible wrong was done to Mr. Demjanjuk. He and his family
were subjected to extraordinary stress, pain and suffering in substantial part a
direct result of the serious misconduct of attorney representing the United States,
against whom, it should be noted, no action was ever taken by the Department of
Justice or the respective state bar associations or courts. Mr. Demjanjuk spent five

years on death row, sentenced to hang for a crime he did not commit. He was sent
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to Israel by the same OSI that now wants to send him to Germany to be tried again,
apparently on some of the same charges that were laid against him in Israel."
Whatever the interest OSI now has in seeking to remove Mr. Demjanjuk
again, this time to Germany, the source of the horrors of World War II, and
whatever the interest of organizations such as the Simon Wiesenthal Center and
people such as Efraim Zuroff, the public interest does not require this Court to
further them.” The public interest, as opposed to the parochial interest of the OSI
and its supporters, is in an orderly and careful consideration of Mr. Demjanjuk’s
claims, not in hustling him off in the middle of the night in a private plane attended
by medical personnel interested only in keeping him “medically stable” in order to

deliver him to the German authorities who clearly have their own agenda.

CONCLUSION

" The Israeli Supreme Court itself noted the “double jeopardy” concerns that
counseled the Israeli Attorney General not to bring additional charges against Mr.
Demjanjuk in Israel. Apparently, double jeopardy concerns are not to be allowed
to stand in the way of German prosecution of Mr. Demjanjuk.

" One cannot help but notice the enormous resources that the Department of
Justice and the Department of Homeland Security have expended, and apparently
are prepared to expend in the future, to secure Mr. Demjanjuk’s removal from the
United States. It is a fair question for investigation whether this extraordinary
effort is driven by OSI’s desire to remove from the United States a symbol of
OSI’s misconduct that occurred 30 years ago, or by a desire to remove from the
United States a helpless old man who presents no conceivable danger to anyone.
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For the foregoing reasons, John Demjanjuk, the petitioner, respectfully
requests that the Court enter a stay pending review of the April 15, 2009 decision
of the Board of Immigration Appeals denying Mr. Demjanjuk’s Motion to Reopen.

Respectfully submitted,

JOHN DEMJANJUK
By: N &&Mﬁ'
One of his attorneys

Michael E. Tigar

Duke Law School

Science Drive & Towerview
Box 90360

Durham, NC 27708

John Broadley

John H. Broadley & Associates
1054 31* Street NW, Suite 200
Washington, D.C. 20007

Tel 202-333-6025

Fax 301-942-0676

E-mail Jbroadley @alum.mit.edu

Dated: April 22, 2009
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PROOF OF SERVICE

I hereby certify that on this 22™ day of April 2009 I caused copies of the
foregoing;:

Petition for Review
Motion for Leave to Proceed in Forma Pauperis
Motion for Stay Pending Review

to be served on counsel and parties listed below by Federal Express addressed as
follows:

Eli Rosenbaum

Director, Office of Special Investigations
1301 New York Avenue, NW

Suite 200

Washington, D.C. 20530

Office of Chief Counsel, DHS/ICE
1240 East 9" Street, Room 585
Cleveland, Ohio 44199

In addition, a copy of the Petition for Review was served on the Attorney
General as required by 8 U.S.C. 1252(b)(3)(A) by depositing a copy thereof in the
United States mail addressed to :

Honorable Eric H. Holder, Jr.
Attorney General

U.S. Department of Justice

10™ & Constitution Avenue, NW
Washington, D.C. 20530

Declaration Pursuant to 28 USC 1746

I declare under penalty of perjury that the foregoing is true and correct.

Executed April 22, 2009 m

John Demjanjulk, Jr.
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John H. Broadley

John H. Broadley & Associates, P.C.
1054 31" Street NW, Suite 200
Washington, D.C, 20007

UNITED STATES DEPARTMENT OF JUSTICE
EXECUTIVE OFFICE FOR IMMIGRATION REVIEW
BOARD OF IMMIGRATION APPEALS

)
In the Matter of John Demjanjuk ) File No. A 08 237 417
)
In removal proceedings )
)
)
.'_ | - -:?; ‘—: - :
o B
RESPONDENT’S MOTION TO REOPEN -
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John Demjanjuk, the respondent, by ilis undersigned attorneys, hereby moves the Board
of Immigration Appeals (“Board”) for an order reopening the removal proceedings against him
to hear evidence of changed country conditions in Germany, one of the countries to which he has
been ordered removed, that warrant deferral of removal pursuant to the Convention Against
Torture.

1. Prior Proceedings

The Chief Immigration Judge entered a final order December 28, 2005 that Mr.
Demjanjuk be removed to Ukraine, Poland or Germany and denied Mr. Demjanjuk’s application
for deferral of removal to Ukraine pursnant to the Convention Against Torture. That decision
was upheld by the Board of Immigration Appeals on December 21, 2006 (see Attachment No. 1),
and affirmed by the United States Court of Appeals for the Sixth Circuit on January 30, 2008,
Demjanjuk v. Mukasey, 514 F.3d 616 (6™ Cir. 2008). The Supreme Court denied certiorari on
May 19, 2008, Demjanjuk v. Mukasey, 128 S.Ct. 2491 (mem.), 171 L.Ed.2d 780.

Mr. Demjanjuk is not a subject of any pending criminal proceeding under the Act. As is
more fully set forth below, Mr. Demjanjuk appears to be the subject of a criminal investigation in
Germany which has led to the issuance of an arrest warrant by a German court in Munich,
Germany.

2. Jurisdiction of the Board'

This is a motion to reopen the removal proceeding for the sole purpose of hearing
evidence of changed country conditions in Germany, one of the countries to which the
Immigration Court ordered Mr. Demjanjuk removed. Because the Immigration Court's removal

order was appealed to the Board, the Board has jurisdiction to reopen a case in which it has

! Respondent mistakenty filed his Motion to Reopen and Emergency Motion for a Stay
with the Immigration Court.
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rendered a decision. 8 CFR 1003.2(a). This interpretation is supported by Section 5.2(a)(iii)(A)
of the BIA Practice Manual which says that:
As a general rule, where an appeal has been decided by the Board

and no case is currently pending, a motion to reopen or a motion to
reconsider may be filed with the Board. . ..

Pursuant to 8 CFR 1003.2(c)(3)(ii) the time limits of 8 CFR 1003.2(c)(2) do not apply
when reopening is sought to assert changed country circumstances applicable to a claim under
the Convention Against Torture. Moreover, no filing fee is required for a motion to reopen
solely on these grounds. 8 CFR 1003.8.

3. Changed country circumstances

The Immigration Court decided Mr. Demjanjuk’s Convention Against Torture (“CAT")
claim in its December 28, 2005 decision. Mr. Demjanjuk’s CAT claim at that time related only
to removal to Ukraine. As will be outlined below, at that time there was no reason for Mr.
Demjanjuk to believe that if he were removed to Germany he would be subject to arrest,
imprisonment, or prosecution. Moreover, even if he had been arrested and imprisoned at that
time, while his health was not good and certainly would not have withstood the harsh conditions
in Ukrainian jails, there was no reason to believe that his physical condition was such that the
incarceration or trial in Germany would have inflicted severe physical and mental anguish on

him amounting to torture within the meaning of the regulations. Both of these conditions have

changed.
Changed German Intentions

The first change since adjudication of the 2005 CAT claim is in German intentions. The
German authorities have made it clear that they intend to arrest, incarcerate and try Mr.

Demjanjuk if he is removed to Germany. On March 10, 2009 a German Judge issued an arrest
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order for Mr. Demjanjuk on suspicion of assistance in murder.? It is now clear that unlike the
situation that existed in 2005, Mr. Demjanjuk now faces the prospect of arrest, incarceration and
trial if he is removed to Germany.

While Mr. Demjanjuk’s health was not good at the time of the 2005 CAT claim for
withholding removal to Ukraine, it has deteriorated significantly in the intervening four years.
Attached hereto are medical reports on Mr. Demjanjuk that show the serious state of his health
(see Attachment No. 2):

A.  Dr. Wei Lin (MD at the Cleveland Clinic Cancer Center) showing that Mr.
Demjanjuk is suffering from and being treated for Myelodysplastic Syndrome (MDS), Persistent
Anemia and Chronic Renal Failure.

B. Dr. Keck Chang, MD who diagnosed Mr. Demjanjuk with Chronic Kidney
Disease (CKD Stage 3), Anemia associated with MDS and CKD, Hyperoxaluria and Kidney

Stones.

C. Dr. Timmappa Bidari, MD confirms that Mr. Demjanjuk has Myelodysplastic
Syndrome, Anemia and leucopenia secondary to the MDS.

D.  Dr. Giuseppe Antonelli (an arthritis specialist) reports that Mr. Demjanjuk is
suffering from arehritis and severe spinal stenosis.

On April 2, 2009, the Immigration and Customs Enforcement Division of the Homeland
Security Department (“ICE”) sent a doctor to Mr. Demjanjuk’s home to give him a medical
examination to determine whether it would be safe for him to travel to Germany. While ICE has
not provided Mr. Demjanjuk with a copy of the medical report, Mr. John Demjanjuk, Jr.,
Respondent’s son, video taped the examination. In addition to the ICE doctor, other

representatives of ICE were present at the examination and video taping. Mr. Demjanjuk Ir, has

2 Mr. Demjanjuk does not have a certified English translation of this document. The
Office of Special Investigations has admitted this, however, in its filing with the Immigration
Court on April 3, 2009 in opposition to Respondent’s Motion to Reopen mistakenly filed there.
See Government's Opposition at p. 4.
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submitted a video clip showing the final sta.iges of that examination. See Declaration of John
Demjanjuk, Jr. (Attachment No. 3) and the attached video clip attached thereto.

4, Planned German actions will amount to torture

It is plain from viewing the video clip that Mr. Demjanjuk is in very poor health
generally, and that his back problems (severe spinal stenosis) are causing him severe pain
making it difficult if not impossible for him to move himself around. It is equally clear that
puiting someone in that state of health in a jail environment will subject him to very severe
physical pain, and that forcing him to attend court for weeks or months of a trial will be an
excruciating ordeal. The video clip alone mukes it clear that the physical requirements for
torture, “infliction of severe pain or suffering” (8 CFR 1208.18), would be met by confinement
of Mr. Demjanjuk in jail conditions and compounded if he were required to attend a protracted
trial.

There is also a “purpose” and an “intent” requirement in the regulations defining torture,
The purpose and intent of the German authorities obviously must be inferred by the Board from
the surrounding circumstances. The German authorities are scarcely going to announce to the
press that they have decided to throw Mr. Demjanjuk in jail and force him to stand trial in order
to subject him to excruciating pain and that they are doing this in order to be seen to be
punishing him because they think he worked for the Germans in 1942 and 1943 at 2 German
death camp. The Board can, however, draw reasonable inferences regarding German intentions
from several facts.

In its Opposition filed in the Immigration Court on April 3, the Government argued
(Government Opposition p.10) (emphasis added):

Any argument that Demjanjuk wishes to make about capacity to
stand trial is properly made to the German authorities after arrival
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in Germany. German courts have the authority to dismiss
prosecutions on health grounds. Indeed, in Nazi cases, such
outcomes have been commonplace in Germany for many decades.
[citation omitted]

Accepting the truth of the Government's contention in the underscored language, the

Board must ask itself, why the German authorities are now seeking to accépt deportation of Mr.
Demjanjuk, an 89 year old man who is obviously in poor health. Even a casual refiew of the
video clip must raise serious doubts about Mr, Demjanjuk’s ability to withstand a trial. If Mr.
Demjanjuk cannot withstand the rigors of a trial (and the innuendo in the Government's
statement above is that a generous standard has historicaily been applied in Germany to “Nazi
cases”), why does the German government want to bring him to Germany where he is likely
ultimately to be found unable to stand trial and then would become a ward of the German
taxpayer? Why has the German government not availed itself of the opportuaity to have an
German official doctor conduct a medical examination to determine whether Mr. Demjanjuk is

capable of standing trial in Germany before it accepts his deportation.>

There are two possible logical conclusions that the Board can draw from these facts. The
first is that the German government simply wants to relieve the United States of the burden of
supporting a sick, 89 year old man who has no connection with Germany other than that he was
taken prisoner by the Germans in 1942 and is alleged to have worked for the Germans in 1942 -
1945. Under this analysis, the German authorities will (i) apply what the Government views as
their generous standard to determine whether Mr, Demjanjuk is capable of standing trial, (ii) find

him unable to do so, and (iii) turn the burden of supporting Mr. Demjanjuk for the rest of his life

? Both Mr. Demjanjuk’s German counsel and his United States counsel have made it
clear to the German authorities that Mr. Demjanjuk is available for a medical exam by the
German authorities at any time, either at his home or at a suitable Cleveland hospital. The
German authorities have not responded to the offer.

6
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over to the German taxpayer. Respondent sﬁggests that such a conclusion, while consistent with
the facts as we know them, would be fanciful.

The other conclusion that the Board can draw from the facts is that the German
authorities do not care whether Mr. Demjanjuk is ultimately convicted or acquitted or even
whether he is actually brought to trial. The German authorities want to bring him to Germany,
arrest him, incarcerate him and bring him to trial if possible in order to be seen to be punishing
Mr. Demjanjuk, at least to the extent of subjecting him to the severe physical and mental pain
that pre-trial incarceration and a trial will cause. While a medical exam at some point before trial
may well result in the dismissal of the case (at least if the innuendo in the Government’s
statement about German practice in this respect is corect), for many months and perhaps years
Mr. Demjanjuk would be subjected to the severe physical and mental pain of incarceration and
the German authorities would be viewed favorably in some quarters for “punishing” him for his
alleged crimes. The Board can fairly conclude from the facts that the German authorities have
both the purpose (punishment) and the specific intent to inflict severe physical and mental pain
on Mr. Demjanjuk for that purpose.

Accompanying this Motion to Reopen is an Application for Deferral of Removal
Pursuant to the Convention Against Torture on Form. I-589, (See Attachment No. 4) Part C5 of
that sworn Application explains why Mr. Demjanjuk did not make this claim with respect to
torture in Germany at the time the original Application for Deferral of Removal was filed on
October 7, 2005. Part B4 of that standard form application further explains the changed
circumstances. Those parts of M. Demjanjuk’s Application are reproduced below for the
convenience of the Board. The entire new 1-589 is submitted in support of this Motion to

Reopen.
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Supplementary Response to Part C5

Removal proceedings were commenced against me in 2004 to remove me to Ukraine,
Poland or Germany. I applied for deferral of removal to Ukraine under the Convention Against
Torture based on the climate of hate that the Department of Justice had created against me, and
Ukraine’s history and practice of torture in its prisons. At that time, I had no reason to believe
that if I were removed to Germany I would be arrested or in the event of arrest subjected to
severe mistreatment amounting to torture. Within the past few weeks it has become apparent
that the German government has decided to accept deportation and to arrest, imprison and try me
for some of the same crimes for which I was tried and acquitted in Iscael. Arrest, imprisonment
and trial in Germany for crimes for which I have already been acquitted would amount to severe
mistreatment amounting to torture under the Convention Against Torture in view of my age (89
on 4/3/09) and my poor health as outlined in the attached medical reports. On information and
belief, these changed circumstances in Germany which will result in my torture have been
brought about by actions of representatives of the Department of Justice.

In summary, at the time I filed my original application for deferral of removal, I had no
reason to believe that removal to Germany (as opposed to Ukraine) would result in actions by the
German authorities that would amount to torture.

Supplementary Response to Part B 4

New Developments and Changed Conditions Since Original Application for Deferral

Since I filed my original application for deferral of removal pursuant to the Convention
Against Torture (“CAT”) on October 7, 2005 several developments have occurred that require
the filing of an additional application, or the substantial amendment of the original application,
These new developments are treated as the basis for a new application. If the proper procedural
avenue is to seek to reopen the proceeding and amend the existing application, I request that this
1-596 be treated as a motion to reopen and an amendment to the CAT application filed with the

- Immigration Court on October 7, 2005,

L. Decision by the German_ authorities to arrest, jail and prosecute. Since my
October 7, 2005 application, on information and belief, the Federal Republic of Germany has
decided to accept my deportation to Germany. In addition, the State prosecutor in Munich has
issued a warrant for my arrest and, again on information and belief, the State prosecutor intends
to have me arrested when I enter Germany, jailed, and tried as an accessory to murder. Based on
information I have received from my attorney in Germany, the State prosecutor’s theory is novel
and has not previously been used by the German authorities in any prosecution of alleged
concentration camp guards in that country. In 2005 there appeared little or no chance that even if
I were deported to Germany the German authorities would either arrest, jail or prosecute me.,
Developments in the past several weeks have changed that situation as I have outlined above.

2. Significant health deterioration since October 2005. Since my October 7, 2005

application my health has deteriorated significantly as follows:
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* Tam now almost four years older, which at age 89 is a significant change.

* Tam suffering from and being treated for Myelodysplastic Syndrome (MDS) which is a
disorder of the bone marrow and a pre-cursor to leukemia. I receive weekly treatment
with Procrit for this condition and periodically have required blood transfusions.

I'am suffering from and being treated for Chronic Kidney Disease (CKD Stage 3).
I am suffering from anemia and leucopenia associated with the MDS and CKD
conditions.

¢ I'am suffering from and being treated for hyperoxaluria and kidney stones.

* lam suffering from and being treated for arthritis, gout and spinal stenosis.

With the exception of the arthritis, gout and spinal stenosis, these conditions have
manifested themselves since my October 2005 CAT application. The arthritis, gout and spinal
stenosis have become much worse and seriously impede my ability to move and take care of
myself. 1 frequently need assistance in rising from a chair and extended sitting is very painful.
Copies of the most recent medical reports supporting this description of my present state of
health are attached.

Why Arrest, Incarceration and Trial in Germmany would be Torture

My present physical condition is described above. I will be 89 years old on April 3, 2009
and in general my health is poor. I suffer from the conditions described above. Iam physically
very weak and experience severe spinal, hip and leg pain which limits mobility and causes me to
require assistance to stand up and move about. Spending 8 to 12 hours in an airplane seat flying
to Germany would be unbearably painful for me.

I am very familiar with life as a prisoner. First I was a prisoner-of-war of the Germans
after my capture in 1942, and subsequently I was a prisoneér of the Israelis held in solitary
confinement in an Israeli jail cell from early 1986 to 1993. During my time in solitary in an
Israeli jail, they tried me, sentenced me to death, and ultimately acquitted me when
incontrovertible evidence was presented that “Ivan the Terrible” was an individual named “Ivan
Marchenko.” As a prisoner of the Germans I was aged 22 - 25. As a prisoner of the Israelis I
was aged 56 - 63 and in reasonably good physical and mental health. I am now age 89 and my
health is poor. I could not look after myself in an ordinary jail cell as I need assistance to
perform many functions, particularly those requiring rising, standing, and moving around.
Incarceration under conditions similar to those I experienced in Israel would subject me to severe
physical pain and suffering.

Spending 8 years in solitary confinement, 6 of them under sentence of death, is a
psychological experience that leaves permanent scars, fears and vulnerabilities. I have serious
doubts whether I could withstand incarceration and the terrible psychological strain of another
trial at my age and in my weakened physical state. After my experience in Israel, the prospect
of another “show trial,” complete with emotional witnesses testifying to what they want to be
true, not to what is true, is a nightmare that is unimaginable to someone who has not experienced
it.
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Finally, I will raise the issue of the effect of another round of arrest, jail and trials on my
family. The effect of the events from 1976 to today on my wife of over 60 years, and my three
children and their families has been traumatic. My son, John Demjanjuk, Jr., has lived with the
Justice Department’s vendetta against me since he was 11 years old, through his teenage years
and for all of his adult life. He is now 43 years old. My daughters were older when it began in
1976, but the impact on their lives and families may have been even more severe. I have been
subjected to three major trials, The first of these was from 1977 when the Justice Department
filed its denaturalization complaint to early 1986 which I was extradited to Israel. The second of
these was from early 1986 when I was extradited to Israel and tried and convicted of murder to
1993 when the Israeli Supreme Court acquitted me and sent me back to the United States. The
third was from 1999 when the Justice Department filed its second denaturalization complaint
against me to today when I am facing the prospect of deportation to Germany and a likely fourth
major trial there. The prospect of my family having to go through this experience for a fourth
time is intensely painful to me.

Why Would the German Authorities Subject Me to this Treatment

This question calls for some speculation on the motives of the German authorities. I
understand that the Office of Special Investigations (OSI), which has been the center of the
Justice Department vendetta against me, has been trying to induce other countries (including
Germany) to accept my deportation and to prosecute me. After the US Court of Appeals found
that Office of Special Investigations’ attorneys had committed a fraud on the court by
withholding exculpatory evidence from the defense (and from the Israeli prosecutors), I did not
expect OSI to rest until they had denaturalized me, deported me and put me on trial somewhere
for something. Iam sure that the record of the efforts of OSI to do this will eventually come to

light.

The motivation of the German authorities is more difficult to understand. We have read
in the press that certain organizations have been bringing pressure on the German authorities to
undertake proceedings against me.  This is consistent with the activities of these same
organizations in promoting my extradition to Israel and trial there as “Ivan the Terrible.” Why
the German authorities should have yielded to such pressure is more difficult to understand. One
possible reason is that the German authorities have not aggressively prosecuted German war
criminals and have been subjected to considerable criticism on this account. It is possible that
the German authorities see a prosecution of me as means to draw attention away from their past
approach. ~ Whether the German authorities are responding to outside pressure (including
pressure from OSI) or are trying to divert attention from their own prior practices, they appear
determined to arrest, jail and prosecute me despite the pain and suffering it will cause, and it can
be inferred because of the pain and suffering it will cause me and my family.

Summary

In summary, the German authorities appear determined to arrest, incarcerate and try me
again for alleged war crimes, notwithstanding the Israeli Supreme Court acquitted me of charges
that included the same factual allegations that the German prosecutor appears to be planning. At
my age, in light of my poor physical condition and the traumatic experiences I have undergone at

10
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tpe ham.is of the US Justice Department, the Israelis, and the US Justice Department a second
time, this will expose me to severe physical and mental pain that clearly amounts to torture under
any reasonable definition of the term. The effect is magnified by the serious adverse effect that
further proceedings will have on my family.

Mr. Demjanjuk’s statements in response to Question C5 and B4 of the form I-589
adequately explain the changed country circumstances that clearly show that his deportation to
Germany under those changed circumstances would now violate the Convention Against

Torture.

11
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CONCLUSION
Wherefore, John Demjanjuk respectfully requests that the Board reopen this removal
proceeding to consider his request for deferral of removal to Germany under the Convention
Against Torture based on changed country circumstances as set forth above and in the

accompanying exhibits and grant that request.

Respectfully submitted,
JOHN DEMJANJUK

By: @w

One of his attorneys

John Broadley

John H. Broadley & Associates, P.C.
1054 31 Street NW, Suite 200
Washington, D.C. 20007

Tel. 202-333-6025

Fax 301-942-0676

E-mail Jbroadley@alum.mit.edu
Dated: April 7, 2009
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FAX TRANSMISSION

U.S. DEPARTMENT OF JUSTICE
EXECUTIVE OFFICE FOR IMMIGRATION REVIEW
BOARD OF IMMIGRATTION AFPEALS
5107 LEESBURG PIKE, SUITE 2000
FALLS CHURCH, VA 22041

PHONE- 2] ulu703‘605'] 007

10; John Broadiey DATE: 12-21-06
OFFICE: Altomey for Respondent PAGES: 20
FAX#: (202) 833-8485 TIME: 2:42p.n.

PHONE#: (202) 333-6025

FROM: CAMELLA , DOCKET TEAM

Boord Of Immigiation Appeadls/Clarks Office
Dockset Team

Phone: (703) 305-0445
Fax:  {703) 605-5236

SUBJECT: COPY OF BOARD DECISION FOR AD8-239-417 , DEMJANJUK, John

COMMENTS:

Corfidentialtly Notice; The information contained In this fax and any attachmants may be
legaty pivileged and confidentlal. IF you are not an intended reciplent, you are hateby
nofifled that any dissemination, disiibution or copying of s fax is strictly prohibited. if you
hava recelved this fax in eror, piease notify the sender and permanently destroy the fox ond
any aftachments Immediately. You should not refdin, copy or use this fax or any
aitachments for any purpose. nor disclose all of any pait of the contents to any other
person. Thank you
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U.S. Department of Jus.
Executive Office for Immigration Review

Board of Immigration Appeals
Office of the Clerk

Broadley, John, Esquire
1054 315t Street NW, Suite 200
Washington, DC 20007-0000

Name: DEMJANJUK, JOHN

3187 Leesburg Pike, Suite 2000
Falis Chureh, Yirginia 22041

ICE Office of Chief Counsel/CLE
1240 E. 9th St., Sulte 519
Glevaland, OH 44198

AQ8.237-417

Date of this notice: 12/21/2008

Enclosed is a copy of the Board's decision and order in the above-referenced case,

Sineerely,

Donns. Cann

Enclosure

Panet Members:
HURWTITZ, GERALD 8.
MILLER, NEIL P.
OSUNA, JUANP.
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Chief Clerk
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.S, Department ot‘Justic’ ' Declslon of,Boud of Jmmigration Appeals
Excoutlve Office for Immigratlon Review

File: AOB237417- Cleveland Date:
Inre: JOMN DEMIANJUK. a.k.8. John Iwan Demjanjuk PEC 2 1 2006
IN REMOVAL PROCEEDINGS

APPEAL

ON BEHALF OF RESPONDENT: John Broadley, Esquire

ON BEHALF OF DHS: Stephen Paskey
Senior Trial Attorney

CHARGE:

Notice: Sex. 237(a)(4)(D), I&N Act [8 U.S.C. § 1227(a)(4)(D)] -
Inadmissible at time of entry or adjustment of status undet section

212(@)E)E)(), I&N Act [8U.S.C. § 1182(a){3)(E)(‘)] -
Participated in Nazi persecution

Sec. 237(a)(1)(A), I&N Act [8 U.S.C. § 1227(a)(1}(A)] -
Inadmissible at time of entry or adjustment of status under section 13 of the
Displaced Persons Act (DPA), 62 Stat. at 1013 (1948)

Sec.  237(a)(1)(A), I&N Act [8 U.S.C. § 1227(aX1}(A)] -
Inadmissible at time of entry or adjustment of status under section 10 of the
DPA, 62 Stat. at 1013 (1948)

Sec. 237(a)(1)(A), I&N Act [8 U.S.C. § 1227(a)(1XA)] -
Inadmissible at time of catry or adjustment of status under section 13(a) of
the Immigration Act of 1924, 43 Stat, 153 (1924)

APPLICATION: Deferral of removal under the Convention Against Torture

By decision dated June 16, 2005, the Immigration Judge denied the respondent’s motion toreassign
thiscase to adifferent Immigration Judge (“CLI Recusal Dec.”). In a separate decision issued on Jutte 16,
2005, the Immigration Judge granted the government®s motion forapplication of collateral estoppel and
judgment asa matter of Jaw, and denied the respondent’s motion to terminate removal procecdings (“CIJ
Collateral Estoppel Dec,™). By decisiondated December 28, 2005, the Immigration Judge denied the
respondent’s application for deferral of removal under the Convention Against Torture, and ordered bim
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renoved from the United States to Ukraine, or in the altemative to Germmany or Poland (“CEJ Defetral
Dec.™). OnJanuary 23, 2006, the respondent filed a Notice of Appeal (“NOA"™) with the Board of

Ipumipration Appeals, arguing that the Immigration Judge's decisions werein error.' Theappeal will
be dismissed. '

1. BACKGROUND

The respondent is a native of Ukraine who first entered the United States on February 9, 1952,
pursuamtoanimmigramvimissued underthe Displaced Persons Act of 1948, Pub. L. No, 80-774,ch.
647, 62 Stat. 219 ("DPA"). He was naturalized as a citizen of the United States in 1958. Exh. SB.

OnMay 19, 1999, the govenument filed athrec-count complaint it the United States District Court for
the Northem District of Ohio seeking revocation of the respopdent’s citizenship. Exh. 5A. Eachcount
allcged that therespondent's naturalization had been illegally procured and must be revoked pursuant to
section 340(a) of the Immigration and Nationality Act (“INA” or“the Act”), 81U.8.C. § 1451(a), because
the respondent was not lawfully admitted to the United States as required by section 316 of the Act,
811.5.C. § 1427(a). Count1asserted that the respondent wasniot eligible for a visa because he assisted
in'Naxi persecution in violation of section 13 of the DPA, Count Il asserted that the respondent was not

- eligible for a visa because he had been 8 member of a movement hostile to the United States, also in
violation of section 13 of the DPA. CountJII asserted that the respondent was ineligible for a visaor
admission to this country because he procured his visa by willfully misrepresenting material facts.

Following atrial that began on May 29,2001, the district court ruled in the government’s favor on all
three counts. Exh. 5B. Indoing so, thedistrict court issued sepatate findings of fact and conclusions of
Jaw, and a “Supplemental Opinion™ in which the coust addressed the responident’s defenses. Exhs, SBand
5C. The district court found that the respondent served willingly as an armed guard at two Nazi camps in
occupied Poland (the Sobibor extermination center and the Majdanek Concentration Camp) and at
the Flosscnburg Conceptration Campin Genmany, Exh. 5B, Pindings of Fact (‘'FOF") 100-05, 123-35,
162-58, 291.

The district cowrt found that Sobibor was created expressly for the purpose of killing Jews, that
thousands of Jews were murdered there by asphyxiation with carbon monoxide pas, and that the
respondent’s actions as & guard there contributed to the process by which these Jews were murdered,
Exh. 5B, POF 128-32. Thedistrict courtalso found thatasmall numbes of Jewish prisoners worked as
forced laborers at Sobibor, and that the respondent guarded these forced laborers, “compelled themto
work, and prevented them from escaping.” Exh. 5B, FOF 133-34. The district court found that Jews,
Gypsies, and other civilians were confined at Majdanek and Flossenbutg because the Nazis considered
thein to be “undesimble,” and that prisoners at both camps were subjected to inhumane treatment, including

! We note that the tespondent filed an interlocutory appeal regarding the Immigration Judge’s June 16,
2005, decision denying his motion asking the Immigration Judpe to recuse himseif fom the caseand have
it randomly reassigned. In an order dated September 6, 2005, the Board declincd to consider the
interlocutory appeal and returned the record to the Immigration Court without further action.

2
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« * foroéd Iabor, physical and psychological abuse, and murder. Exh. 5B, FOF 102-03 (Majdanck); 166-67
(Flossenburg). The district court further found that by serving a5 an atmed guard at cach camp, the
respondent prevented prisopers from escaping. Exh. 5B, FOF 105, 168,

Thedistrict court concluded that as aresult of this wartime service to Nazi Germany, the respondent
was incligible for the DPA visa under DPA § 13 because (1) he had essisted in Nazj persecution and
(2) he had been 2 member of 2 movement hostile to the United States, Exh. 5B, Conclusions of Law
(“COL™ 46, 56. Inaddition, the district court concluded that the respondent was ineligible fora visaor
admissionwmeUnﬂedSmmlamnﬁ:uymmpmmtedhismmmploymmmdmdm
when he epplied foraDPAvisa. Exh. 5B, COL 68.

The district court’s factual findings withregard to the respondant’s wattime Nazi service rested-
primarily on a group of seven captured wartime Germean documents which, sccording to the court's
findings, identified the respondent by, among other things, his name, date of birth, nationality, fathet’s name,
mother’sneme, military history, and physical attributes, including a scar on his back. One of the Geyman
documents was a Dienstausweis, or Service Identity Card, identifying the holder as puard number 1393
at the Trewniki Training Camp (the “Trawniki card”). Inaddition toidentifying information, the Trawniki
card contains a photograph that the court found resembles the respondent and & signature in the Cyrillic
alphabet that transliterates to “Demyanyuk.” Exh. 5B, FOF 2-19.

Inadecision dated April 20, 2004, the United States Court of Appeals for the Sixth Circuit rejected
the respondent’s claims and affirmed the district court’s decision in all respects. United States v.
Demjanjuk, 367 F.3d 623 (6" Cir. 2004), cert, denied, 543 1.5, 970 (2004). On December 17, 2004,
the Departmetit of Homeland Security served therespondent with aNoticeto Appesr (“NTA™) charping
that he js removable under the above-captioned charges. Michael J. Creppy, who was then the Chief
Immigration Judge, assigned the case to himself?

OnFebruary 25, 2005, the government filed a motion asking the immigration eourt to apply collateral
estoppel to the findings of fact and conclusions of law in the denaturalization case, and to hold that the
respondent isremovable asamatter of law on the charges contaitied in the NTA. Exh. 5. On April 26,
2003, the respondent filed a motion to reassign the case toa randomiy-selected judge at the Arlingfon
Immigration Court. Exh, 9.

OnJune 16,2005, the Chief Immigration Judge denied the respondent’s motion to reassign, granted
the government’s motion to apply collateral estoppel, and held that the respondent wis removable as
charged. Exhs. 19 and 20. The ChiefImmigration Judge also held that, as an alien who assisted inNazi

persecution, the respondent was barred as amatter of law from alt forms of relief from removal other than
deferral of removal under the Convention Against Torture. Exh. 20.

2 Ali references in this decision to the “Chief Immigration Judge™ are to Micheel J, Creppy, who was Chief
Immigration Judge at the time of the raspondent’s removal hearing.

3
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" Thereafler, the respondent filed an application for deferral of removal. Exh. 31. OnDecember28,
2005, the Chief Immigration Judge denied the respondent’s application for deferral of removal on the
ground that he fajled to meet hisburden of proving: 1)thathe was likely to be prosecuted ifremoved to
Ukraine; 2) that if prosecuted he was likely 1o be detained; and 3) thatif prosecuted and detsined, he was
likely to be tortured. The ChiefImmigration Judge ordcred the respondent removed to Ukraine, with
alternate orders of removal to Genmany or Poland. 'mnrespondcntﬁledaﬁmelynppealtotheBoardof

Immigration Appeals.
11, THE CHIEF IMMIGRATION JUDGE'S DECISIONS

A. The Immigration Judge’s Junc 16, 2005, Decision Regarding the Assignment of the
Respondent's Case

The ChiefImmigration Judge assigned himselfto hear the responident’s case, On Aptil 26, 2005, the
respondent filed aMotion to Reassipn to Arlington Immigration Judge. The respondent raised three 1ssues
in support of his motion: 1) that the ChiefTmmigration Judge lacked the autharity to preside over removal
proceedings; 2) that fiie Chief bnmigration Judge should recuse himselfbecause 4 reasonsble persen would
question hisimpartiality; and 3) that due process requires random reassignment to an Arlington Immigration
Court Judge.

Ipadecision dated Junie 16, 2005, the ChiefImmigration Judge denied the respondent’s motion,
deciding that 1) he did have the authority to conduct removal proceedings; 2) despite the respondent’s
allegations to the contrary, recusal was not warranted because a reasonsble person, knowing all of the
relevant facts, would not reasonably question his impartiality; and 3) due process did not requirerandom
Immigration Judge assignment of the respondent’s removel proceedings.

B. The Immigration Judge’s June 16, 2005, Decision Regarding Collateral Estoppel

OnFebruary 21, 2002, the United States District Court for the Northern District of Ohio, Eastern
Division, entered judgment revoking the respondent’s United States citizenship. Unlfed States v.
Demjanjuk, No. 1:99CV1193, 2002 WL 544622 (N.D. Ohlo Feb. 21, 2002) (unpublished decision).
The United States Court of Appeals for the Sixth Cireuit affirmed this decision on April 30,2004, United
States v. Demjanjuk, 367 F.3d 623. On February 12, 2003, the respondent filed a motion for reief
pursuant to Fed.R.Civ.P. 60(b). The district courtdenied the motion onp May 1, 2003, and the United
States Court of Appeals for the Sixth Cirenit affirmed the decision on April 20,2005. United States v,
Demjanjuk, 128 Fed. Appx. 496, 2005 WL 910738 (6* Cir. 2005).

OnFebruary 25, 2005, the government filed a Motion for the Application of Collateral Estoppel and
JudgmentasaMatter of Law and a briefin support of the motion. The government contended that each
of the fuctual aflepations set forth in the NTA was litigated and dccided during the respondent’s
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" denaturalization proceedings and that, with the exception of: allegation number22,? those facts were
necessary to the judgment in that case, Thus, the government argued that the respendent should be
precluded from contesting the issues in removal proceedings. The govenmentalso arpued that collateral
estoppel precluded the respondent fram relitigating the legalconcluslominﬂudmmﬁmﬁonpmeeding
concerning his eligibility for a DPA visa and the lawfulness of his admission to the United States,

The lnnigration Judge found that collateral estoppel didapply to all of the allegations of fact, except
number 22, and to the charges contained inthe NTA. Specifically, the Immigration Judge found that inthe
removal proceedings before him, the government sought to remove the respondent based onthe same
factual and legal Issues presented In the denaturalization case. The Immigration Judge went through each
allegation of fact at issue, and determined that the court had reached a decision on esch ane, and thatevery
factalleged inthe NTA (except allegation number 22) was necessary and essential to the district court’s
Jjudgment revoking the respondent’s citizenship, Therefore, the Immigration Judge found that the
respondenit was collaterally estopped from relitigating the factual and legal issues presented, and that hie was
removable pursuant to the four charges of removability. '

C. The Immigration Judge’s December 28, 2005, Decision Regarding Reltef from Removal -

The Immigration Judge noted that the respondent’s application for defirval of removal is based on three
undedlying premises: 1) prisoners in Ukraine are frequently subjected to serious abusc ortarture, 2) persons
who arc potentially embasrassing to the Ukranian govemment are at risk of physical harm and death,and
3) heis uniquely at risk of torture ifhe is ramoved to Ukraine. The Immigration Judge found that the
cvidence of record didnot support a finding that the respondent would be prosecuted in Ukraine because
ofhisNazi past. Inreaching this decision, the Inmigration Judge noted that Ukraine hasnotcharged,
Indicted, prosccuted, or convicted a single person for wer arimes committed in association with the Nazi
government of Germany. The lmmigration Judge also found that the evidence of record did not support
a finding thatthe respondent would likely be detained while awaiting trial or es a result of conviction,
Finally, (he Immigration Judge found the respondent’s assertion that he would likely betorturedifiaken into
custody in Ukraine to be speculative and not supported by the record. Forthese reasons, the Immigration
Judge denied the respondent’s application for deferral of removal because he found that he bad not
established that he was more likely than not to be tortured if removed to Ukraine.

1I. DISCUSSION

Onappeal the respondent argues that: 1) the ChiefTmmigration Judge has po jurisdiction to conduct
removal proceedings; 2) the ChiefImmipration Judge improperly refused to recuse himselfas required by
applicable Jaw; 3) the Chief Immigration Judge improperly refused to assign the respondent’s case ona
randam basisto anImmigration Judge sitting in the Arlington, Virginia Immigration Court with responsibility
forcasesarising in Cleveland, Ghio; 4)the ChicfImmigration Judge erroneously found that certain facts

3 Allegation 22 in the Notice to Appear reads as folfows: “Yourcontinued, paid service forthe Germans,
spanning more than two years, during which there is no evidence you attempted to desert or saek
discharge, was willing.”
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relevant totheremovability issue had been cstablished by collateral estoppel; and 5) the Chief immigration
Judge erroneously found that the respondent was ot ehgible for deferral of removal pursuant to the
Convention Against Torture. Each of these arguments is addressed below

A. The Power of the Chief Immigration Judge to Conduct Remml Proceedings

Therespondentarguesthat the position of Chieflmmigration Judge is purely administrative, i.c., that
the regulations do not confer on the ChiefImmigration Judge the powers of an Immigration Judge to
conduct hearings, and therefore the Chief Immigration Judge was without authority to conduct removal

proceedings in this case. We disagree.

The Attormey General has been vested by Congress with the authority to conduct removal proceedings
under the INA and to “cstablish such regulations” and “delegate such authority” as may be needed
to conduct such proceedings. See section 103(g)(2) of the Act; 8 U.S.C. § 1103(g)(2). In 1983, the
Attorney General created the Executive Office for Immigration Review (“EOIR™) to carry out this
function. 48 Fed, Reg. 8038 (Feb. 25, 1983). The authosity of various officials within EOIR, including
immigration Judges and the ChiefTmmigration Judge, is discussed inthe regulations at 8 CF.R. §§ 1003.1
through 1003.11.

The duties of the Chief Immigration Judge are set forth as fBllo\vs:

The Chief Immigration Judge shall be responsible for the general
supervision, direction, and scheduling of the Immigration Judges in the
conduct of the various programs assigned to them. The Chief mumigration
Judge shall be essisted by Deputy ChiefTmmigration Judges and Assistant
Chief Immigration Judgesin the performance of hisor her duties. These
shall include, but are not limited to:

(e) Establishment of operational pnlicies; and

(b) Evaluation of the performance of Immigration Courts, making
appropriate reports and inspections, and taking corrective action where
indjcated.

8 C.F.R. § 1003.9.

Wereject the argument that the regulatory provision which sets forth the duties of the ChicfTmmigration
Judgsisa comprehensive grant of authority Which precludes him from performing any other duties. The
regulation sets fosth only some of the specific responsibilities and duties assigned to the Chief Trmmigration
Judge. However, the explicit language of the regulation makes clear that the Chieffmmigration Judgé’s
duties are “not limited to" those explicitly referenced in the repulation. Therefore, we must determine
ifconducting removal proceedings falls within the other duties for which the ChiefImmigration Judge
is responsible,

*91110,519019 1§ Nd 1b:20 NHL 8002-12-030
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" Pursuant to 8 C.F.R. § 1003.10, Immigration Judges are authorized to preside over exclusion,
deportation, removal, and asylum proceedings and any other proceedings “which the Attomey General may
assignthemtoconduct,” “The term immigrationjudge means anattorney whom the Attorney General
appoimaaanachnixﬁsuaﬁvejudgevdﬂﬁntheExecﬁWOﬂieefoﬂmﬂyaﬁonReﬁcw,quaﬂﬂedmcondw
specified classes of proceedings, including a hearing under section 240 of the Aet. Animmigration judge
shall be subjestto such supervision and shall perform such duties as the Attorney General shall prescribe,
but shall not be employed by the Immigration and Naturalization Service.” 8 CF.R. § 1001.1(1).

The ChiefImmigration Judge isanattomey whom the Atorney General agpointed asen administrative
judge within the Executive Office for Inmigration Review. In this context, we note that his position
description indicates that the Chief Immigration Judge’s “eccupational code™is “905," whichisthe code
for attorney. Exh. 19A. The Chieflmmigration Judge is also “qualified to conduct specified classes of -
proceedings, including 2 hearing under section 240 of the Act” as required by the regulation, Thatheis
considered qualified to conduct such proceedings is manifest by the fact thathis position description, signed
by thedirector of EOJR, the Attomey General’s dclegate, explicitly provides that “{w]ben called upon, [the
Chief Immigration Judge] performs the duties of an immigration judge in areas such as exclusion
proceedings, discretionary relief from deportation, claits of persecution, stays of deportation, recission of
adjustment of status, custody determinations, and departure control.” Exh. 19A.* Because the Chief
Immigration Judge is an attomey appointed by the Atlomey General’s designee (the Director of EOIR) as
an administrative judge qualified to conduct removal proceedings under section 240 of the Act, we
concludethat he is an Immigration Judge within the meaning of 8 C.F.R. § 1001.1(1), and therefore had
the authority to conduct the removal proceedings in this case.?

B. Recusal of the Chief Immigration Judge

The respondent argues that the ChiefImmigration Judge should have recused himself from hearing this
case because a reasonable persop, possessed of all relevant facts, might reasonably question his
impartiality. Specifically, the respondent sssertsthat because the Chie{ Immigration Judge wrote a law
reviewarticleaddressing the treatment of Nazi war criminals under United States immigration law, and

¢ Theposition description states that “[w]hen called upon, {the ChiefImmigration Judge] performs the
duties” of an Immigration Judge. However, there is no statutory or regulatory autbority requiring a ligher
authority in EOIR or the Department of Justice to “call upon” the Chief Tmmigration Judge toactasan
Immigration Judge before he hasthe autherity todo so, Therefore, we reject therespondent’ssuggestion
thed themuthority of the ChiefTmmigration Judge s limited based on the language in the position description.
Instead, the language of the position description simply acknowledges the reality that the Chief ITmmigration
Judge may oceasionally be “called upon” 10 “perform[] the duties” of an Immigration Judge by workload
and other considerations.

$ We niote that the Board of Iinmigration Appeals and the United States Court of Appeals forthe Sixth
Circuit have both affirmed a decision in which the Chief Immigration Judge performed the duties of an
Immigration Judge, Matter of Ferdinand Hammer, Filc A08-865-516 (BIA Oct, 13, 1998), aff"d,
Hammer v. INS, 195 F.3d 836 (6™ Cir, 1999), cert. denied, 528-U.S. 1191 (2000).

7
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" becavse two of the three cases he heard over a period of many ycars denlt with this issue, the Chief
Imumigration Judge’s declsion to appoint himelf to hear this case raises serious concems about his
impartiality.

In a 1998 law review article, the Chief Immigration Judge addressed the treatrnent of Nezi war
criminals under United States immigration law. Sec Michael J. Creppy, Nazl War Criminals in
Immigration Law, 12 Geo, Immigr. L.J. 443 (1998). The article attempts, by its own tetms, tobe a
“comprehensive presentation” on the law relating to the removal of persons who assisted in Nazi
persecution. The first ten pages axe devoted tohistorical development” of the law in this area, In this
section of the article the Chieflmmigration Judge noted that it is believed that a high number of suspected
Nazi War Criminalsillegally entered the United Statesunder™ the Displaced Persons Act of 1948, /d. st
447, The DPA is the provision of law under which the respondent entered this country in 1951,

The next fourteen pages of the law revicw article discuss the investigation, apprehension, and attempted
removal of persons who allegedly assisted in Nazi persecution, including s detalled and objective discussion
ofthe removal process, Jd. st453-67. The final three paragraphs —Jess than one published pageinthe
article~discussthe Chief Immigration Judge's opinions “on the future of this area of immigration law,”
Those paragraphs read, in their entirety:

A. Time Issue

The issue of Naxi War Criminals in immigration law will eventually
subside, Thisis not because of alack of interest, ratherit is areflection
of the challenge we face every day — the passage of time. It has been
ncarly 52 yearssince World War Il ended. ifapersonhad been 18 years
old a the time the war endcd, he would be 70 years old today. This
“biological solution” as it hasbeen called, effects [sic] not just the ability
to find the Nazi War Criminalsalive and in sufficicnt health to stand trial,
but also it challenges the povernment’s ability to find witnesses to testify
to the atrocities. 1t is a simple fact that time will resolve the problem.

B, A Change in Scope or Focus

Where will this 1eave this area of immigration law? The author beligvesthe
focus of the governmment efforts will or should turn 10 targeting the remgval
of other war crime criminals believed to have commiited similar atrocities,
Forexample, in the Jast few years we have seen the devastation that has
occurred in areas such as Bosnia, Somalis, Rwanda and Liberia.

The IMMACT 90 included arevision to our immigration laws, in section
212(aX2)(E)(ii), which mandates that aliens who have committed
genocide not be admitted into the United States. Regretiably, it isquite
possible that some of the perpetrators of these crimes against humanity
have reached or may reach safe harbor within U.5. borders. With the
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emphasis at removing Nazi war criminals diminishing as a natural effect of
time, the govemment may seek to renew its efforts by ferreting thisnew
cropof warcriminals. Itisa sadtestimony to humenity that as a society
we continue to gencrate war crimjnals. As long as we persistin taking
action against them, we continue to trivmph over them,

Id st 467,

The respondent argues that the ChicfImsnigration Judge's personal views on the need foraggressive
prosecution of suspected Nazi war criminals under U.S. immigration law betrays an improper bias,
Respondent’sBr. at 18, Specifically, therespondent argues that “the Chief Immigration Judge'sopinion
that those suspected of having committed war erimes and *similar atrocities’ should be ‘targeted for
removal,’ revealsalack of impartielity towards aliens— such as the respondent — who bavebeenplaced
inremoval proceedings and charged with participetion inNezi persecution or genocide under the INA.»
Respondent’s Br. at 18, Wa disagree.

The standard for recusal of an Imimipration Judge s whether “jt would appear to areasonable person,
knowing all the relevant facts, that the judge’s impartiality might reasomably be questioned.” Office of the
Chief Immigration Judge, Operating Policies and Procedures Memorandum 05-02: Procedures For
Issuing Recusal Orders in Immigration Proceedings (“Recusal Memo™), published in 82 Interp, Rel, 535
(Mar. 28,2005). The Board has declared thatrecusal is warranted where: 1) analien dersonstrates that
he was denled aconstitutionally fair proceeding; 2) the Immigration Judge has a personal bias stemming
from an extrajudicial source; or 3) the Immigration Judge's conduct demonstrates “pervesive biasand
preludice,” Matter of Exame, 18 1&N Dec. 303 (BIA 1982).

lntota!,memspmdem'sclaimsofbiasmpmnﬁsedonfewerthanahalfdomscntmminaZS-page
article. Wenote that the Chief lnumigration Judge did not make any comment that would appear to commit
him to aparticular course of action or outcome in this orany other case. In fact, he did not specifically
mention therespondent and he made no statement indicating any personal bias or animosity toward the
respondent orany otherjdentifiable individual. Instead, he emphasized that the respondents in Holtzman
Amendment cases are entitled to due process protections such as an evidentiary hearing and both
administrative andjudicial review, and that the govemmenthastheburden of proving its allegations by clear
and convincing evidence, See 12 Geo., Immigr. L. J, at 464,

We find that the Chiefl lmmipration Judpe’s law review article expressed nothing more than a bias In
favor of upholding the law as enacted by Congress, whichis not a sufficient basis forrecusal. See Byell
v. Mitchell, 274 F.3d 337, 345 (6 Cir. 2001) (noting that “[i]t is well-established that a judge's
expressed intention to upbold the law, or to impose severe punishment within the limits of the law tpon
those found guilty of a particular offense,” is not a sufficient besis forrecusal); UnitedStatesv. Cooley,
1 F.3d 985, 993 n.4 (10" Cir. 1993) (*Judges take an cath to uphold the law; they are cxpected
todisfavor its violation."); Smith v. Danyo, 585 F 2d 83, 87 (3™ Cir. 1978) (noting that “there isa world
of difference betwecn a charge of bias against & party . . . and & bias in favor of 2 particular legal
priniciple™); Baskin v. Brown, 174 F 24 391, 394 (4™ Cir. 1949) (“A judge cannot be disqualified merely
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. - because he believes in upholding the law, even though ke i
weﬁndnoinslmcesofafedemljudgehaving been rccuf:iun;:ry mﬁimg tl:lhsId oreo:er,
where he or she made general statements about an area oflaw. Compare, e.g., United States vc{a:s:,at.e.,
supra, 8995 (recusal eqired where judge sppeared on “Nightline” und expressed strong viem e
apeoding case); United States v. Microsofi Corp., 253 F.3d 34,109-15(D.C. Cir. 20()1;1?dis|.ricta
judgecreated an appearance of impropricty by making “crude” comments to the press about Bill C?m
and gdierhﬁmoﬁ oﬁcials:); {Eaberm v. Bailar, 625 F.2d 125, 127-30 (6* Cir. 1980) (disqual iﬁcnt?m
:qxﬁ u;pm]dimmdeh i a!logosultagmb i 'po:stOEGE,VlllerejudgeStattsclduringztpte-trial]mm-;l::.1

eFPo e1s an honorable manan intenti isori .
et ot dIknow ke would never mtentionally discrimingte

Wealso note that the standard for recusal can only be met i i "
v. Drug E_lybrcement Admin., 148 F.3d 1199, 1204 (yw“' cn.%;;t;?mﬁt::&gmf ::_ifarl‘:‘n
pregun.lpuon of honesty and integrity” which may be rebutted only by a showing of actual biaj.!:}s"fb:[L
.Veech:a v. Illinois Dep'tof Corr., 31 F.3d 1363, 1371-73 (7™ Cir.1 994) (en banc) (absenta ﬁna;lcial
interest orother clear motive for bias, “bad appearances alone” donot require disqualification ofa jud
ondue_pmcm.gmylds). Nothing in the Chieflmmigration Judge's decisions orthe recm'cicst&ablislmthi=
the Chseﬂfnm:gmuon Judgewasactually biased against the respondent, nor does therespondent point
eny etror in the decisions which allegedly resulted from bias, pome

We a!sorejecttherespondenl’sargumentregardingﬂxeall ed appearance of i i

the fact that although the Chief Immigration Judge prosided ovg:onl?thme mﬁ?ﬁgn:’ i?gds‘:::
2006, two of those cases involved aliens who allegedly assisted jn Nazi persecution. The nd
aguﬁihmil}gdﬁeﬂmrnigmionludgehas“adﬁbkedanumﬁmble mtwat”inl-loltz.mmm
cases by writing alaw review article about such cases and presiding over such cases during aten-year
pe_riod when he heard atola] of three cases, Respondent’s Br. at 19-20, Therespondent speculates{hat
thisnterest shows “a decided lack of judicial impartiality, if; notontright bias,” and that by presidin

this case the Chief Immigration Judge is attempting to “dictate” the ou'tcome of this g;ver
Respondent’s Br. at 20, 23, We disagree. procesting.

A judgeisnot precluded from taking a special interestin acertain aveaof faw, j

has done 50 docs not imply that the judge cannot fairly adjudicate such cases, .S',e?g:v.l etf;ﬁ‘:e%irﬁge
?ﬁomp:on. 483 ?‘.Zd 527, 529 (3" Cir. 1973) (blas in favor of s legal principle doe; not necessaﬁr.
md-icate bias against aparty). Moreover, federal courts have recognized thata departure from rand :
assignmentofjudges, including the assignment of acase to the Chiefludpge, is pennissiblewhmam:z
Fxpected tobeprotracted and presenis issues that are complex orof great public interest. Forexam 1

in Matter of Charge of Judicial Misconduct or Disability, 196 F.3d 1285, 1289 (D.C. Cir. 1999) It'he,
D.C. Citeuitupheld s local rule penmitting the ChiefJudge to depart from the random nsai:gmn;:ntof e;se:
ifhe cqnduded that the case will be protracted and a non-random assignment was necessary for the
“expeditiousand efficient disposition of the court's business.” The appeals court further remgxﬁm?lrthzt
:.:Ih was hm’l‘ﬂe fr{rlhe. Chicf Judge to assign such cases to judges who were “known to be efficient™ and
ms:s wdsu a::z]c;; {t)l_me intheir dockets to “permit the Intense preparation required by these high profile

10
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* Wenotetbat Holtzman Amendment cases are gencrally complicated and require preperation of lengthy
writtendecisions. In contrast, mostdecisions by Immigration Judges in removal promding:zride&ded
in an oral opinion issued from the bench immediately after the evidence has been presented.® The Chief
Immigration Judgehad previously presided over s Holtzman Amendment case, had published en article in
1hst area of law, and was not burdened with an overcrowded docket, Forthesereasons, wa find that it
was reasonsble for the ChiefTmmigration Judge toassign the case to himself, i.e., he had the time
to conduct this case and the expertise needed to handle itin a fair, npartial, and efficient manper, Thus,
we conclude that an objectively reasonable person would not regard the Chief lmmigration Judge's
assignment of this case to himselfas a reason to question his impartiality, Rather, such apersonwould
likely conclude that the assignment was both reagonable and justified.

Aferreviewing the record, we find that a reasonable person knowing all the facts of this case would
notquestion the Chicf JImmigration Judge’s impartiality, Moreover, the respondent hasnot shown that he
was denied aconstitutionally fair proceeding, that the Immigration Judge had a personal bias against him
stemming from an extrajudicial source, or that the Chief immigration Judge’s conduct demonstrated a
pervasive biasand prejudice against him. Foral] of these reasons, we conclude that the ChiefImmigration
Judge was not required to recuse himself from the respondent's removal proceedings.

C. Assignment of the Respondent’s Casc on a Randoms Basis

Therespondent argues that the Chief Tmmigration Judge should have assigned the respondent’scase
to an Arlington Immigration Judge on arandom basis. Specifically, citingto 8 C.F.R. §1003,10, the
respondent argues that by singling out the respondent’s case and imposing himselfas arbiter of hisremoval
proceedings, rather than ajlowing the case to be assigned to an Immigration Judge on a random basis
sceording tothe method routinely employed by the Arlington Immigration Count, hesidestepped the proper
regulatory procedures. The respondent asserts that the Chief Immigration Judges actions raiss such
serious due process concems that the respondent was deprived of a fair hearing.

In support of bis argument, the rcspondent poinits to cases which note that one tool to help
cnsure fairness and impartiality in judicial proceedings is the assignment of cases to availablejudgeson
arandombasis. See Beatty v, Chesapeake Cir., Inc.,835F2d 71,75n.] (4* Cir, 1987) (Mumaghan,
C.J., concurting) (“One of the court’s techniques for promoting justice is randomly to sefect panel members
10 hear cases.”). However, the respondent has pointed to no statute, regulation, or case law which
affirmatively requires the random assignment of an immigration Judpe in removal proceedings, or
which strips the Chief Immigration Judge of the authority to assign a specific case. Indeed, at least
one federal court has expressly concluded that random assignment is not required to satisfy the standard
of impartiality, stating that “[a]ithough random assignmentisan important innovation in the judiciary,
facilitated greatly by the presence of computers, it is nota necessary component to a judge’s impartiality.
Oberty, Republic . Ins., 190 F.Supp.2d279,230-91 (D.R.1, 2002). Moreovet, the respondent himself
acknowledges that random assignment is not “mandatory, but that it is appropriste given the history and
circumstances of this unique case.” Respondent’s Br. at 25. Asdiscussed above, the ChiefTtmigration
Judge had previously presided overaHoltzman Amendment case, had published an article in that area of

¢ The Chief ﬁnmigration Judge issued three separate writlen decisions in this case.
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law, and was not burdened with an overcrowded docket. For these reasons, and because there isno

authority mandating the random assignment of the ,
respondent’s argument on this point. respondent’s removal praceedings, we reject the
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D. Establishing Facts Relating to Removability by Collatera] Estoppel

The respondent next argues that the ChiefImmigration Judge i octrin
: 3 improper] i
cc!llateml estoppel. Inhis June 16, 2005, decision.ﬂmdﬁeﬂmnﬁg:gaﬁonludge a;;ﬁﬁlsﬂl::rdal esto;p:f

litigate the issues on which the ChiefImmigration Jud .
e e ' ge granted the govermnment s collateral estoppel

The doctrine of collateral estoppe), orissuc preciusion, provides that “once an jss
necessarily determtined by a court of competent urisdiction, that detesmination s m&iﬁm‘:
sttitsbased ona dlﬁ'c.rant causeof action involving aparty to the priorJitigation.” Hammery, INS, 195
P.3d 836, 840 (6" Cir. 1999), uoting Montana>, United States, 440 U.S. 147, 153 (1979y. 1o
involving the Board of Immigration Appeals, the Uited States Court of Appeals for the Sisth Crr_ v,
f:le.cided that the doctrine o.fcollatcr‘al &,tuppel appliesonly when 1) the issuein the subsequent fitigation
isidentical to that resolved in the exrlier litigation; 2) the isse was actually litigated and decided in the prior
_ achon. 3) the resclution of the [ssue was necessary and essential toajudgmenton themerits inthe prior
litigation; 4) the party to be estopped was npmyiothepﬁorliﬁgnﬁon(orhpﬁvﬂywithsuchapany)-and
5)the partyto boestopped had a full and fair opportunity to litigate the fasue. /2. ot 840 (Gtationsopordy
see also Matter of Fedorenko, 19 1&N Dec, 57, 67 (BIA 1984) (holding that an alien’s wre;i),
dmwmﬁon proceedings conclusively established the “ultimate facts” of a subsequent depongﬁ n
proceeding, so long asthe issuesin the prior suit and the deportation proceeding arose from “virt [?n
identical facts™ and there had been “no chenge in the controlling law.™, i

1. The Respondent’s Collatera) Esfuppel Argument Regarding the Trawniki Card

The respondent’s first collateral estoppel argument centers around the si Germ
. i t : gnature on th
D:e'nftaumeis, or Service ]denuty Card, identifying the holderas guard number 1393 at t]]t::'l‘rem.rnia;;'l
Tmmnngnp.. %eTMaMa@idmﬁﬁu the holder by name, date of birth, and other information,
and comiainsa signature in the Cyrillic elphabet that transliterates to “Demyanyuk." Exh.SB,FOF2-19

In each trial the respondent argued, unsuccessully, that the Trawniki card did |
the respondent faced acriminal trial inlsrael, During that triai, ﬁwrspondunoﬁ:(:dmt;z::lﬁfn lfgll'.'sr7
Julius Grant, a forensic document examiner who claimed thntmesignuumnnthe'l‘mmi!durdfv:s no;
‘made by the respondent. Inresponse, the Jsraeli government elicited testimony ftom Dr. Gidedn Epste;
the retired head of the Forensic Doctment Laboratory at the former Immigration and Nam:alimti::;
Service. .In histest.in;ony, Dr. Epsteinrejected Dr. Grant’s conclusions regarding the signature on the
Trawniki ca_:d, pointing out specific flaws in his testimony, See Exh. 17M. The respondent’s attorn
cross-examined Dr. Epstein, but did nat question him about his critique of Dr. Grant's testimon Thez
Israeli count rejected Dr. Grant’s conelusions regarding the Trawniki card. Exh, 17G at 95—;.6
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- Intejecting the respondent’s claim that he was not the person named on the
_denamralizaﬁonoourtfamd that Dr. Grant’s {cstimony inlmlwas“mtmﬁablaor:ex::}::g?mm
portionof Dr. Epstein’stestimony. Exh. 5B, FOF22. The respondent subsequently filed a series of post-
irfal motions and an initial briefin support of hisappeal to the United States Courtof Appeals forthe Sixth
Circuit, none of which mention bis prescot allegation that Dr. Epstein testified falsely and thatthe district
court improperly relied on the testimony of Dr, Epstein in disregarding Dr. Grant’s testimony

The respondent first raised the issue of Dr. Epstein’sallegedly false testimon bri
during the pendency of his appeal to the United States Courtyof Appeulsofos; ii?lghh%cfmeg
Respondent’s Br. at 30. The Sixth Circult refused to consider the issuc and granted the government’s
motion to strike his reply briefon the ground that issuesraised for the first time onappeal are beyond the
scope of the cowrt’s review, See 367 F.3d at 638, The Sixth Circuit also commented on tbe lack of
cvidence or fegal support offered with respect to the respondent’s arguments regarding Dr. Epstein’s

*festimony, Specifically, the Count noted that the respondent “cannot raise allegations intheeleventh hour,
without evid:ndlaw or lt:%l supgort, es “‘jssues adverted to [on appeal] in a perfunctory man.uur’
unaccompanied by some effort at developed entation, ared ived....,”” i :
Fidet 638 (clmtionsomitied). | el Demfani36T,

We reject the respondent’s argument that he did not have a fair o portunity o litigate his clai
regarding the Trawniki card. The respondent knew (or should have lfnow::) atlal'perﬁ‘:lge;t i!:cisc ::1:11::
comp!eﬁon ot_'Dr. Epstcin’sdirect examination. However, hedid not raise any objection conceming Ds
Epstein’stestimony during cross-examination, nor did he object to this testimony inhisﬁrstpost-triai
m.otims. Evenwhen the respondent appealed his case 1o the United States Court of Appeals for the Sixth
Circuit he failed to question the testimony of Dr, Epstein in his initial brief, It was only in areply briefthat
he finally raised thisissue. Atthatlate poim in the proceedings, and given whatthe Sixth Circuit found to
beadearthofevidentlary or legal support, the Coutt found that the respondent had waived his opportunity
to raise a new argument and granted the government’s motion to strike his brief,

Collateral estoppel requires only that aparty had a full and fair opporauisy to liti i
duwring theearlier procecding. A litigant cannotavoid collateral wtome%?;z mldgmmﬁm:ﬁ
fault, an issue was not raised or evidence was not presented. See generally, N. Georgia Elec
Membership Corp., 989 F.2d 429,438 (11% Cir. 1993); Blonder-Tongue Laboratories, 4021.8.3 13'
333 (1971) (collateral estoppel does ot apply ifthe litigant, through no faultof bis own, is deprived of
crucial svidence or witnesses). In the present case, the respondent was not prevented from raising his
concems about Dr. Epstein during the denaturalization case—rather, he simply failed to do so until it was
100 late. See Demjanjuk 367, F.3d at 638 (citations omitted); see also United States v. Crozier, 259
F.3d 503', 2t 517 (6* Cir, 2001) (citations omitted) {noting that the Sixth Circuit generally wilt nut’hear
is;suwﬁﬁf%;ﬁ:;umt;ﬁ:mplgbg? B:mseﬂxcmpondemhadafairopportmﬁtyto litigate his
claimsa , 's testimony but did not do so, he waiv imsi izati
and is barred from raising them hl;rc P hoseclaime i the et zationca
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* 2. The Respondent’s Collatcral Estoppel Argument Regarding Certain Documents

The respondent's second collateral estoppel argument centers aro i i
obi?iningmtaindocumcms' inhis denaturalization proceedings. He g:iﬁwﬁmﬁm
agm?sthm.lwasfomdadondoctmmmost of which had been supplied to the govemmentby the f::;:'
Soviet Union or by states formed from the former Soviet Union, and that his ability to obtain oth,
documents from the files from which the govemnment’s documents came was limited or non-existent, Hﬁ
argues that herelied on the U.S. Government to belp him retrieve documents held by the government :'
Ukraine, and the failure of the U.S, governmentio aggressively pursue these documents “effective] dm’:d
[him] a fair opportunity to litigate his case.” Respondent’s Br. at 36, We disagree. e

The respondent first learned of the existcnce of a KGB investipat;
be ident . gative file that contained materi
pertaining to him, i.e., Operational Sen@ FileNo. 1627 (“File 627"), in May o£2001. i)nn?l\::: ::s
2001, the respondent filed an emergéney motion for contimuance of the tria] date in wigy .
allegled dlmtfy gbuse” by ;he government. Exh. 5G, docket entry 109, Two days later, hefiled a
supplemental briefin support of that motion, in which he raised isstes :
T e ot i about the contents of File 1627, 1d.

OnMay 21,200, the respondent filed a second emergency mot; i i
discovery relating to File 1627, Exh. 5G, docketentry | 12%02A:;;m§g§: &ﬂiﬁf‘m’
1o depo'se both U.S. and Ukranian officials, and to obtain the contents ofany investigative ﬁle:?ug
p;ossassuonoﬂlhamanauthoﬁﬁwmlnting tothe respondent orhiswusin,lvandreevichDem’a:‘
“if Recessary with the assistance of the United States government " NOA Attachment D, Onl\fla J?.u:,
2001, the district court denicd the respondent's motiento continue the trial date, but gmm;dhism yﬁ .
for discovery in part and permitted hitn i seek the investigative files. NOA Attachment E e

‘Two days later, at the respondent’srequest, the Director of the Justs epartment’s ;
Investigations ("“OSI") sent a letter to Ukranian authorities mlszgmc;gmned a ‘ﬂ;om::fsmal
for “copies of the completc contents” af File 1627, NOA Attachment F. The letterwg uestﬂi:ilu ::t"
Ukr.aninn authorities advise OSI “tomorrow” as 1o whether File 1627 had been found ﬁ was bej "
oqued, and when the copies could be expected at the U, S, Embassy inKiev. 7d The letternotes matltis
Director of OSItelephoned the Ukranian Embassy in Washington and personally discussed the matter with
Ukranian officlals shortly before the letter was faxed to the embassy, Jd,

Despite the urgent nature of OS1"s requcst, the Ukranian Government did not
2 tnonﬁls. Inaletter dated July 27, 2001, a Ukranian official informed the U.S, gwﬁngﬁgﬁm
Directarate ofthe Security Service in Vinnytsya Oblast there isin factan Operational Search File No
1627, which deals with the course of the invesiipative work pertaining to I.M. Demyahyuk,” NOA'
Attachment G. The lettermadeno reference to theavailability of copies or otlier access to the t::ontents
ofthe file. Instead, the letter indicated that some 585 pages of material had been sen to Moscowin 1979
Id. The U.S. government submitted a copy of this letter to the respondent and to the court, together \mth
acomplete English translation and a cover letier on August 17, 2001 ~ afier the trial but some § months
before the district court rendered 2 judgment sgainst therespondent. Jd. Thereisno evidence thai the
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respondent thercatier atiempted to obtain copies of this material or that
governuent assist in obtaining such copies. he sought to have the U.S,

On February 21, 2002, 6 months after the respondent reced
e Ukranian official, the district court entered a judgment mfmimﬁﬂéﬁ?gff b ']?““lf;’m
citizenship. On March 1,2002, the respondent filed a comprehensive post-judgment motion askingt:e
courtlo amend ts findings, alteroramend the judgment, granta new trial, and/or prantzcliefunder Fed
R. Civ. P. 60(b). Exh. 5G, docket entry 171. Atthat time, the respondent was fully aware of tho .S
gavemment's efforts to obiain File 1627 andtheUhaniangovemment’ares_ponse and hehadno esson
10 bethethat.thegovermnenlhad made further efforts to obtain the file. Inthismntion the nd::?:[l
not raise the issue of the government’s efforts to obtain File 1627, s l

Appeals for the Sixth Circuit on May 10, 2002 Again, he did not raise any is i
L P N . sue relati i
in cither his initial briefor hisreply brief, On February 12,2003, the resp};nde:t ﬁlednags::}:::[; ;::Z
i:tli:g;:;mt motion p;;suam to Fed. R. Civ, P. 60(b), and again did not raise any issue with respect
! A - 3 [] . »
176270. Hismotion wasdenied by the district coutt, and his appeal from that decision was dismissed,

Therespondent’s removal proceedings were commencedin D
ecember 2004. On February
the govememmovedfo npplyf:ollalml estoppe) to the findings and conclusions jn the denahul;lsi.zza(:ig
case. The respondeqt did not raise any issue relating to File 1627 in his bricf opposing the government’
motion, and the Chicf Immigration Judge granted the motion on Junie 16, 2005. Exh, 14 ’

While there is no provision for discovery in the course of remov i
voluntarily provided va:im{s documents on July 22, 2005, auherespond::tl’);or:;::;t.n gcs};:j ;(::m:
wasaMay 31,2001, e-mail from Evgeniy Suborov, an employee of the U.S, Embassy in Ukrain oDr
Stevm‘Cogagovermnmtst?ﬁ'histoﬂan. NOA Attachment 1 (“the Suborsy e-mail™). The Subom:, ma:!
states that File 1 §27 copta:ned a large number of pages (585 of which apparently had bee -
Moscow)‘. Despite recelvin.g the Suborov e-mail ot July 22, 2005 ~ some 5 months before t; sean:I:ct,'
Immig.mnoq Judg.egnmdh!sﬁnaloxda',thempondmdid notrequest thatthe C!ﬁefhnnﬁgtaﬁu:md
mons{derhls c_lects:on granung collateral estoppel, nor did he rige eny issuerclating to File 1627 beﬂ:::
2$m?tmmd‘f; 1111‘ i:y o'thercontnxt. On Jenuary 23, 2006, the respondent filed aNotice of
e o:edil’llgns . ch he raised his claims regarding File 1627 forthe first time in the course of

. Itis well-established that appellate bodies ordinarily wil) not consider issues that are raised for the first
an on app?:al. Eg., Am. Trim L.L.C. v. Oracle Co .» 383 F.3d 462, 477 (6% Cir. 2004) (citatio
orfutted) (noting that. the appeals court would not consideran argument raised for the first time iy a I!ls
brief). Consistent with regulatory limits on the Board’s appellate jurisdiction, the Board has applie;ep th.:
rule to fegal ugmnems}bat waen?tmised before the Immigration Judge, Matter of Rocha, 201&N Dec
944,948 (BIA 1995) (citations omitted) (INS waived jssie by failing to meke timely object’ion) See als -
8CFR.§ IOD.‘%.l(b)(ZB) (Board’sappetlate jurisdiction in removal casesis limited to review oféecis] .
by anImmigration Judge). 1n addition, the Board “will not engagein factfinding in the course of: dccidc':nn;
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appeals,” 8 C.F.R. § 1003.1(d)(iv), and a party may tiot “supplement” the record
Fedorenko, supra et 73-74, PP onappeal, Matter of

Despite having a full and fair opportunity to pursuc his concemns regardin File i
dennnu:alimﬁon proceedings, the respondent elected not 1o Taise any isstmcfelaﬁnggto‘l!-'il: fg’idi;nh?sg f:ists
post-trial motion, his direct appea!, and his subsequent motion for relief from judgment. Moreover
although the respondent filed numerous pleadings with the ChiefImmigration Judge and appeared bcfore'
him on two accasfons, he never: 1) mentioned File 1627;2) made his own efforts to examineoroblaina
copy of the file; or 3) claimed that collateral estoppe! should be denied for reasons relating tothe file. For
these reasons, we find no emor in the Chief Tamigration Judge's decisiontoapply collateral estoppel inthis
case, and we reject the respondent’s argument that he was denjed a fajr opporiunity to litigate his case
Because he did have the opportunity to raisc his claims regarding File 1627 below, we conclude thatthas.
claims have been waived and we will not consider them now for the first time on appeal.

Wereject the respondent’s claim that hie could not have raised the issue of File 16 i
“newinformation” cameta light after the Chief Immigration Judge granted the jgow.':rmzﬂ?e:‘::‘:l ::lri::r:hf::
collat'eral cstoppel in June 2005. As of August 17, 2001, the Trespondent was aware that File 1627
contained a large number of psges, only a few of which had been providedto the U.S. Government. He
was also fully aware ofthe U.S. Government's written and telephonic efforts to obiain acompleteco
of the file forhim end the Ukranjan government's response. Therefore, the documents the respondeﬁ
secks to rely on as “new informstion™ (Respondent's Br. tabs J, K and L) simply confirm what the
respondesntknew or should have known lang beforc his citizenship wasrevoked and the removal case
began. Forall of these reasons, we agree with the ChiefImmigration Judge’s conclusion that the facts
establishedin the denaturalization case are conclusively established inhis removal proceedings (thereby
rendering the respondent removable as charged) by operation of the doctrine of collateral estoppel,

E. Deferral of Removal under the Convention Agninst Torture

Finally, the respondentarguesthot the Chief Immigration Judge etred in den i jcati
deferral of removal under the Convention Against Torture, A peg:m seeking dgffs’:?ﬁ;:]ogﬁ
provethat itis more likely than not thathe or she would be totiured ifremoved 1o a particular coun
8 C.F.R. §§208.16{c)(2) and 208.17(a). Itisnot sufficient foren applicantto claim a subjective feark:f.'
torture, n?ther. theapplicant must prove, through objective evidence, that he or she islikely tobe tostured
ina parqcalar country. Matter of J-E-, 23 1&N Dec. 291, 302 {BIA 2002). For purposes of the
Convention Against Torture, “torture” js defined as“any act by which severe pain orsuffering, whether
physicu__l ormental, is intentionally inflicted on a person” fora specific purpose, such as cxtracting a
?onfesslon orpunishing the victim. 8 C.F.R. §208.18(a)(1). To qualify astorture, the act must also be
mt%Icte.d “by oratthe instigation of or with the consent or acquiescence of a public official orother person
acting in an official capacity,” at a time when the victim isin the offender’s “custody or physical contro).”
8 C.F.R. §§208.18(a)(1) and (6). “Torture is an extreme form of eruel and inhumane treatment ax;d
doesnotinclude lesser forms of cruel, inhumane, or degrading treatment or punishment... ” 8C.F.R.
§ 208.18(n)(2). Moreover, “[aJn act that results in unanticipated or unintended severity of .p.ain
and suffering is not torture.” 8 C.F.R. § 208.18(a)(5).

16
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‘The thrust oftherespondent’s claim for deferral is that: 1) the United States Government createda
widespread public perception that he is responsible for crimes committed agaiost Jewish prisoncrs by “Ivan
the Terrible” at the Treblinka death carmp; 2) the United States will encourage Ukraine to arrest, detain,
and prosecute him ifhe is removed to Ukraine; 3) it is “irrational” to beliave that the Ukvanian government
will not comply with such requests; 4) many prisoners in Ukraine are subjected to mistreatment and/or
torture; and 5) the respondent is especially “vulnerable” to mistreatment and torture because of his age.
Indenying the respondent'sapplication, the Chief Immigration Judge concluded that the resposdent failed
1o provethree key facts: 1)thatasayesult of the government's previous assertion that he was “Ivan the
Terrible” (an assertion that the government has not made in more than & decade), he is likely to be
prosecuted if removed to Ukraine; 2) that if prosecuted, he 1s likely to be detained; and 3) that if
prosccuted and detalned, he is likely to be tortured. :

The ChiefImmigration Judge relied on numerous exhibits showing that Ukraine has not charged,
indicted, prosecuted, orconvicted a single person forwar crimes committed in association with the Nazi
government of Germany, despite having numerous opportimities to do sa. CIY Defirral Dec. at 10 (citing
Exbibits 35 et 1-2, 36, 37A at 15-22, 37C, 37G, 37H). Moreover, we nota that the respondent stiplated
that several Ukranien nationals who assisted in Nezi persecution had niot been indicted or prosecuted, nor
had Ukraine requested theirextradition, despite the U.S. govemment’s efforts to encourage Ukraine to do
so. Exh. 35 §§ 1-20. Wereject the respondent’s speculation that because of his notoristy , his casels
markedly different from others who have been returned to Ukraine. Instead, the State Department’s
advisory opinion letter” rebuts this claim by expressing the opposite apinion: that the govenyment of Ukrine
is“very unlikely” to mistreata high-profile individual[]” such as therespondent. Exhs, 39A and 45, Far
these reasons, and given the absence of any evidence of aNezd war criminal facing prosecttion in Ukraine,
therespondent’s speculative argument is not persuasive, Therefore, weagree with the Chief Immigration
Judge that the respondent failed to establish that he is likely to be prosecuted if removed to Ukmine.

Wealsoagree with the ChiefImmigration Judge’s finding that the respondent has ot established that
beislikely to be detaincd even in the unlikely event thathe is prosectited in Ukraine. Assetforthin the
stipulations between the parties, Ukranjan law allows for pre-tris} release of ctiminal defendants, and latge
mumbers of Ukranian cominal defendants are released from custody while awaiting trial. €I Deferral Dec.
at 11 (citing Exh. 35).

7 We reject the respondents argument that the State Department’s advisory opinion is inadmissible. 1
thisregard, we note that the Federal Rules of Evidence do not apply in immigration court proceedings.
Because the letter from the State Department is probative and its use is not unfair to the respondent, we
findnio error inthe ChiefImmigration Judge’s consideration of the letter. See Marter of K-S-, 20 1&N
Des. 715, 722 (BIA 1993) (relying on State department advisory opinion letter as “expert” evidence);
Matter of Ponce-Hernandez, 22 1&N Dec. 784, 785 (BIA 1599) (noting that the test for admissibility
of evidence is whether the evidence is probative and whether its use is fundamentally fair so asto not
deprive the alien of due process); 8 C.F.R. §§ 1208.11(s) and (b) (the State Department may providean
assessment of the accuracy of an applicant’s claims, information about the treatment of similarly-situated
persons or “(s]uch other information as it deems relevant™).
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Finally, we agrec with the Chief Immigration Judge’s finding that although conditions in Ukranian
prisonsmay be harsh, itis unlikely that the respondent would be tortured if detained. Tn this context we
note that the evidence of record indjcates that the govemment of Ukraine has permitted international
monitoring ofits prisons and has engaged injmprovement efforts, C1J Deferral Dec., st 12 (citing Exhs.
39A and 45). Morcover, we note that even if the respondent were to face harsh prison conditions
inthe unlikely evert that he faces detention, generally harsh prison conditions do not constitute toriare,
See Matter of J-E-,23 1&N Dec. at 301-04; see generally, Alemu v, Gonzales, 403 F.3d 572,576 (3%
Cir. 2005) (noting that substandard prison conditions arcniota basis for refief under the Convention Against
Torture unless they are intentionally and deliberately created end maintained in order to inflict torture);
Auguste v, Ridge, 395 F.3d 123, 152-53 (3" Cir. 2005). ’

Besedon our revicw of the evidence of record, we conclude that the findings of the Chief Tmmigration
Judge are reasonable and parmissible conclusions to draw from the record and that none ofthefindings
isclearly erroneous. 8 C.E.R. § 1003.1(d)(3)(i). Simply put, the respondent’s arguments régarding the
likelihood of torture are speculative and not based on evidence in the record. See Marzer of J-FoF-,
231&NDec. 912,917 (A.G. 2006) (applicant fuilsto carry burden of proofifevidence is speculative or
inconclusive). Therefore, we reject the respondent's arguments, and conclude that the ChiefImmigration
Judge comrectly decided that the respondent failed to prove that heis likely to be prosecuted in Uksaine;
that if prosecuted, he is Jikely to be detained either prior totrial or as a result of aconviction; and, that if
prosecuted and detained, ke Is more likely than not to be tortured.

IV, CONCLUSION

Afterreviewing the record, we find no crror inthe Chief Tmmigration Judge’s thres decisions from
which therespondent appeals. We conclude that the Chief Immigration Judge correctly found that the
respotident is removable as charped and ineXigible for any form of relief from removal. Moreover, wereject
the argumentsraised by the respondent on appeal, Forthese reasons, the following order shall be entered,

ORDER: The appeal is dismissed,

A
F

OR THE BOARD
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CLEVELAND CLINIC CANCER CENTER
AT PARMA COMMUNITY GENERAL HOSPITAL
8525 Powers Bivd,, Parma, OH 44128
Ph: 440-743-4747 Fax 4407434715

NAME: DEMJANJUK, John
CLINIC NO: 48848207

DATE OF SERVICE: 07/15/2008
DIAGNOSIS;

1. Myslodysplastic syndrome
2. Persistent ansmia sacondary to abova

John Demfanjuk retumed to olinie for follow up with his wife. He stated he s stilt woak despite recalving
2 units of biood transfuslon aseund a month ago, He has recelved 2 doses of Procrit Injaction (overy 2
waeks) since tast visit. Symptom wise, he dees not feel much different. He denies any fever, chill,
night sweats or weight ioss. His main complaint 18 weakness and his knas bothers him. His knaa
protiem Is pre-axisting. He denles any chest paln, shoriness of breath at rest or palpttations. No G} or
GU eamplainta. No bleading at all, No eagy brulging. .

His past medica) history, personaVaoeial history, medlcations and aflergies wera all reviewsd,

REVIEW OF SYSTEMS: All 10 systems wers reviewad. Excapt what is described above, the rest of
the review of systams was completely unremarkable.

PHYSICAL EXAM: GENERAL: Patient appears at hls basaline, comfortable, not in distress. Ha Is
afebiile with temperature 88, puise 84, respiratory rate 20, blood prassure 122/84, weight 228 pounds.
HEENT: Pale, no jaundice, Nomnal oropharynx on visual exam. RESPIRATORY SYSTEM: Lungs
clear to augcultation bliaterally. No wheezing, thenchi orcracklas, Chest movement symmatrizaf,
Trachea midlina, CARDIOVASCULAR SYSTEM: Hear sounds 81, 52 with regular rate and rhythm,
No gallops er gdditional heart sounds. GASTROINTESTINAL SYSTEM: Abdomenis soft, obese and
nontender, nondistendad, Normaj active bowsl sounds. No paipable mass or hepatosplanomogaly.
MUSCULOSKELETAL SYSTEM: Decreased range of motion in major fuints, symmetrical. No
asymmaetrical muscio waskness. Trace edema in fowsr exiremliias,

LABORATORY TESTS: WBC 2.4, hemoglobin 8.5, hematocrit 28.3, platelet
1.8, BUN 38, tatal bliirubin 0.8, : 2Nt 210,000, Craatinine

ASSESSMENT/PLAN;

.._5 1. Myelodysplasia, respanding poarly to Progrit therapy, afihaugh he api recelvad 2 doses so far,
. | Wil continue the freatmant and Increase frequancy of Procyit hjecﬂog 10 every week If pasaibis,
2. Chronlo renal fallura. |wil refer him to nephrologist for nephrology consulfation,
3. |advised the paitant and his wife to bring his son with him duting the next visitin one month, |
discuss chamaotherapy cthylating agent with them. Pstient doss not really
undarstand much English, therefors, | fee] that the language barier 1 really affacting his
Informed decision-making abilty, He will probably benefit fram ating agent jike
‘or Dacagen, if he could talerats, We will discuss mope In detall next time,

4. Given his symptomatic anamia, { offered the patient another 2 unjtg of biood transtusion. He
understood my reccmmendation, however, he could not make any decision when | agked him
whather he would Ilke fo have a blasq transfuslan, hla answer was*] do not know™, This Js quite
frusirating, | adviged him and his wifa to go home and talk to his aon and if he changes hia mind

Wel Lin, M.D,

. Date Dictated: 07/16/2008 Date = i'b D7M72008 09:00
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OFFICE HOURS 8Y APPONTMENT

KEUCK CHANG, MD,

NAME: Demjanjuk, John TE N NERRoLoaY
Birth dete:04003/1920 Age: 88 Gender: Male
TRETNSUES i
Emergency contact:
Privacy-familv. Mactat stalus/Occup:
Insurance: |
Chart NoiB80%3a 41,3 7V  [bo-172/50 Prob:
DATE: 08/082008 WT 227 , B /52 iz}
ennailt nqﬂaa v'I,altuﬂth lab , us rensd /53[0 H @f TEMP
1Y M /
Follow up with Dr, Qollat for primary care 'Z 72 fudhe [31 f
Follow up with Dr. Lin / "‘lb g‘}é““-’ Z .&J‘y
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TIMMAFPPA I, DIDARE, MD,, INC,
JANUARY 19,2009

DOEMJANJUK, JOBN

DIAGNOSIS:

i. Myeladyspiastle syndrams.
2. Ansmia and lsukepenia saoondery 1o ahave.
3. Acute gourin the right big 128 and the inid foot.

HISTORY OF PRESENT TLLNESS: Hlo asys he was caming along okay he started having sovero pain in
thavight kig 100 and the middio of the fom tilneo yosterdiy ho has taken Coloahlelne but hus run ot of he
modicrtion.

REVIEW OF THE SYSTEMS:
Masculoskeletal Systems: As above.
General and Camtilstionnt Syampioms: Hax moderats degreo of fatigue, dentes fever and chitls,
Fhts, of weight Josy, e o
Cardisvasenlar System: Has shortesy of breath on exction, no leg edoma, or chest pajn,
Ticad; Denfes pressurs or pain.
Byes: Denies biurred vision.
Em ng:'h Respiratory Systemy; Unremarknblo,
Kin: sesh, ishing, or easy brdihig. He bo sednows ul'the skin uver e clght b
G System; Denles slnksariuad padn, THUBCR, U VOIDiSit. Fh Bl o duc o goar
Hemle und Lyaplntle System: Has qut Tl wiry Ynanpsy wider U Inth .
GU Syslem: Nu dyswiz ur bumiig inicturition low urnuy Mu;uul;?’. P e, o gl
CNS: Has occasional lightheadeduess,

SOCIAL HIRTORY: Ax recurded previumly,
PAST RISTORY; Ax recorded previonsly,
PAMILY HISTORY: As recorded previvuly,

PHYSICAL EXAM: Today roveals s B/P of 140/60: pulso raio Is 72, resplrations 1 tempergture
Welght. 218 pounds. Hosd, Noow). Eycs, cmuum:'uvnl paﬂotm!u:.l:?)mdlcu.‘l’!ﬂ'n Umﬁamb::
m&. ml;qnq::qud stslley. ?m No stenm] lendenwes, Heurl: Soundy noma, Limgs: Clear,
wners Nu ewdenteay, uv tfetentive, Entremities: N log al
o o gt b § wlemn, rudnoss of the i noted over e

LABORATORY DATA: ‘Tudsy CBC shows in of 9.8,
prireyn fumoglah| hemeracrii 29.2, WRC 3,100, apd

TREATMENT PLANS: Give Procrit 60,000 unhs ssbcunaneously today,

1 lavo prosuribed 1 Coluhislng 0.6 g (o ke | dafly for gouty arthriile In the right blg tes and tha fuor.
Contnise weokly Pracrit and CBC, revexam In two weelt’s time,
TIMMAFPA P. BIDARI

TRk % 4-,9 IS
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GIUSEPPE ANTONELLI, M.D.
Rheumatology and Internal Medicine
6789 Ridge Rd., Suite 108
Parma, Ohio 44129
(440) 743-7100
Fax (440)743-7101

April 8, 2009

RE: John Demjannuk
DOB: 4-3-20

To Whom it May Concern,

Mr. Cemjannuk Is under my care for severe spinal stenosls and arthritis with chranic back and |
supervision and analgesics. and leg pains which requires

If you have any questions, pleasa conctact my office,
Sincarely,

p Bty rs.

Gidghppe Antonelll, M.D,

r
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DECLARATION OF
JOHN DEMJANJUK, JR.

VIDEO CLIP
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UNITED STATES DEPARTMENT OF JUSTICE
EXECUTIVE OFFICE FOR IMMIGRATION REVIEW

IMMIGRATION COURT

ARLINGTON, VIRGINIA
. )

In the Matter of John Demjanjuk ) File No. A 08 237417

)
In removal proceedings )
)
)

DECLARATION OF JOHN DEMJANJUK, JR

My father, John Demjanjuk, the Respondent in this removal proceeding, was examined
by a doctor from the Department of Homeland Security on Thursday .April 2, 2009. 1 was
present during that'examination and videotaped the examination,

I have prepared a video clip of the concluding part of that examination, a copy of which [
have given to my father’s attorney. I prepared that video clip from the entire video recording of
the examination. Representatives of the Immigration and Custorns Enforcement Division of the
Department of Homeland Security were present throughout the examination and throughout the
videotaping.

The video clip is a true and exact copy of the last part of the medical examnination., The
entire video tape is available. I made a clip simply because the entire video tape file is very
large, over 6,000 MB

Declaration Pursuant to 28 USC 1746

1 declare under penalty of perjury that the foregoing is true and correct.

Executed April 3, 2009 & :
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NEW 1-589 APPLICATION FOR
DEFERRAL OF REMOVAL
UNDER
CONVENTION AGAINST TORTURE
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Departmest of Homeland Security T

USS. Ci ip and Imemigration Servi ) OMB-No. lfxs-ooaw. Eapires 12131007

us. mpm“””' I praton Services 1-589, Application for Asylum
riment o ce ] .

Exectilive Office for Immigration Review and for Wlthh‘)ldlng of Removal

START HERE - Please type or print [n black Ink, Sce the Instructions for Information about ell bil h
application. There Is NO flling fee for this application, Bibilty and how to complete and filethts

NTE: Please check this box i also want to apply for thholdiug of removal under the Convention A
2.US8

08237417 303-36-5915
3. Complete Last Name 4. First Name 8. Middle Name
Demjanjuk John None
6. What other names have you usad? (Tnclude maiden name and aliases. J
Iwan Demjanjuk
7. Residence in the U.S. (here you physically reside,) Telephane Number
(216 ) 524-3076
Street Number and Nome Apt. Number
847 Meadowland Road
City State Zip Code
Seven Hills Chic 44131
8. Mailing Address in the U.S, SAME
(Y different thon the address in No. 7) Telephane Number
In Care Of (If applicable): ( )
Street Number and Name Apl. Number
City State Zip Code
9. Gender: [X] Male [] Female (10.Marital Status: ] singte Married [] Divoced ] Widowed
11, Date of Birth (mmvddiyyy) 12, City and Country of Birth
04/03/1920 Dub Macharenzi, Ukrainian SSR
13. Present Nationality (Citizenship) 14, Nationality at Birth 18, Race, Ethnic or Tribal Group 16. Religion
None Soviet Citizen Ukmainian Orthodox
17. Check the box. a through c, that applies: o[ "] 1 have never been in Immigration Court proceedings.
b. € Tamnowin Immigration Court proceedings. & [] Tam not now in Immigration Court proceedings, but [ have been in the past.
18. Complete 18 a through c.

. When did you last leave your country? (mmn/ddiyyyy) 22/72/1942 b. What is your current 1-94 Number, if any?N/A

¢. Pleasc list each entry into the 1.8, beginning with your most recent entry.
List date (mm/ddiyyy), place, and your status Jor each entry.(Attach additional sheets as needed.}

Date 9221993 Place New York City Status Parolee Date Status Expires: N/A
Date 211952 Place New York City Status Immigration
Date Place Status
19. What country issued your last 21. Expiration Date
passport or trave] document? 20. Passport # (mr?:/ddrjgoy)
United States Travel Document # Confiscated 7/2005
22, What is your pative language? 23. Are you fluent in English? [ 24, What other languages do you speak fluently?
(]ndudeydia!ect. if appﬁga le) [ Yes No None
Ukrainian Action: Eor USCIS yse only, Declsion:
For EQIR use only, ;
Interview Date; Approval Date
Denial Date:
Asylum Officer ID#:
Referral Date:

Form 1-589 (Rev, 12/14106) Y
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Your spouse, [ 1emnot married. (Skip to Your children, below)
L Alien Registration Number (AH) 2. PassportID Card No, 3. Date of Birth . .
(Ifany) ff}s:gy) (mm/gd@w) 4. U.S. Social Security No. (77 any)
012721894 08/09/1925 1

$. Complete Last Name 6. First Name 7. Middle Name 8. Maiden Name

Demjanjuk Vera Bulochnik

9. Date of Marriage fmm/ddfyyyy) 10, Place of Marriage 11. City and Country of Birth

09/1947 " | Germany Ukrainian SSR

12. Nationality (Cifizenship) 13. Race, Ethnic or Tribal Group 14. Gender '

USA Ukrainian ] Male Female
15, Isthis person inthe U.S. 7

Yes (Complete Blocks 16 to 24,) [J No (Specify tocarion.)

16. Place of last entry in the U.S, | 17. Date of last entry in the 13.1-94 No. (If any) 19. Status when last admitted
U.S. (mm/ddiyiy) {Visa type, if, ér'dr}lg l
Cleveland 04/17/1989 na USA Citizen
20. What is your spouse's | 21. What is the expiration date of histher |22. I8 your spouse in Immigration . iously i
current gmus authorized stay, if any? (mm/ddfyyyy} Court proceedings? 2 ,',{é’{,‘;"u?f’m"’.,‘;‘, ?;,[,I/%S da,g;'j, of
USA Citizen wa [] Yes [X] No w/a

24. If in the U.S., is your spouse to be included in this application? (Check the appropriate box.)

D Yes (Aitach one phatograph of your spouse in the upper right corner of Page 9 on the extra copy of the appiication submitted  for this person.)
No

Your children, Pleasc list all of your children, regardless of age, location or marital statys,
|_—_| 1 do not have any children. (Skip to Pari 4. 11, Information about your background,}

Thave children.  Total number of children; 3

(NOTE: Use Supplement A Form J-589 or attack additional sheats of paper and documentation i you have more than four children,)

1, Alien Registration Number (A#) 2. Passport/ID Card No. (I any) | 3. Marital Stajus (Married, Single, {4, U.S. Social Security N .
o) Divorced, Widowed) = | * oy Mo
Married
5. Complete Last Name &. First Name 7. Middle Name 8. Date of Bisth (inmy/
Demjanjuk John Ir. 08/31/1965
9. City and Country of Birth 10, Nalienality (Citizenship) | 11, Race, Ethnic or Tribal Group I2. Gender
Parma, USA USA Citizen American Male [7] Female

13, Is this child in the U.S. 7
[X] Yes (Complete Blocks 14 t0 21.) [[] No (Specify location.)

14. Place of last entry in the U.S. 15. Date of last entry in the 16.1-94 No. (Ifany) 17. Status when Iast admitted
U.S. (re/dd ) (Visa type, if any)
Cleveland, OH 01/01/1993 na USA Citizen

18. What is your child's | 19. Whal is the expiration date of his/her [20- Is your child in Immigration Court proceedings?
currer:t sylgtus? authorized stajg, ifany? (mm/dedfyyy)

USA Citizen n/a [ Yes No
21.Ifin the U.S,, is this child to be included in this application? (Check ke appropriate box,)

(] Yes ¢dttach one photograph of your child in the upper right cornier of Page 9 on the extra copy of the application submitied for this person)

No

Form I-589 (Rev. 12/14/06) Y Page2
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1. A

(A%)

5 g e Aty
en Registration Num Marital Status (Marr,
¥ amy) Divorced, Md(ow:a)
Divorced
5. Complete Last Name 6. First Name 7. Middle Name 8. Date of Birth foust
Nishnic Irene Anastasia o;fo3(1r| 960
9. City and Country of Birth 10. Nationality {Citizenship) 11. Raee, Ethnic or Tribal Group 12, Gender
Cleveland, OH USA Cilizen American D Male E Female
13. Is this child in the U.S. 7
[X] Yes (Complete Blocks 14 o 21.) [ No (Specify tacation.)
14. Place of last entry in the U.S, 15, Date of last entry in the 16.1-94 No. (If any) 17. St i
US. (mmiddingy) )/ ;!‘llsg\"ph:r}flgyjdmltted
Bom in USA nfa USA Citizen
18. What is your child's | 19. What is the expiration date of his/er  [20- Is your child in [mmigration Court procesdings?
curren! status? authorized stay, if any? (run/ddAypy) v N
USA Citizen wa [ ves °

21. If in the U.S., is this child to be included in
(7] Yes (Attack one photograph of your chi

[x] No

this application? (Check the appropriate box.)
td in the upper right corner of Page 9 on the extra copy of the

application submitted for this person.}

1. Alien Registration Number (A#) 2. Passport/ID Card No. (fanp) | 3. Maital Status (Married Singl 4, U.S. Soci i
o) Do ot dg ol ngle, (Ifany}cwl Security No.

n/a n/a Married

5. Complete Last Name 6. First Name 7. Middle Name 8. Date of Birth (imm/

Maday Lydia n'g G4/07/1950

9. City and Country of Birth 10, Nationality {Citizenship) | 11. Race, Ethni¢ or Tribal Group 12, Gender

Regensburg, Germany USA Citizen American ] Male Female
13. Is this child in the U.8.?

[X] Yes (Complete Blocks 14 10 21.) [ No (Specify location.)

14. Place of Tast entry in the U.S.

15, Date of last entry in the
U.S. (mm/ddhnyy)

16. 1-94 No. (Ir any)

7. Status when last admitted

{(Visa bype, if any)
New Yotk City 01/05/1952 na Immigrant o
18, Whatis your child’s | 19. What is the expiration date of histher [20- Is your child in Immigration Court procesdings?
current status? authorized stay, if any? (mm/ddhnpy) .
USA Citizen wa (1 Yes No

21. Ifin the U.S,, is this child to be included in this application? (Check the apprapriate bor,)
D Yes (Attach one photograph of your child in the upper right corner of Page 9 on tke extra copy of the application submitted  for this person,)

{Xj Ne

1. Alien Registration Number (A#) 2. Passport/ID Card No. (Ifany} | 3. Marital Status ‘Married, Single, | 4. U.S. Social i
(@ amy) Divoreed, Hioameg e Single Famy " Secutity No.
§, Complete Last Name 6. First Name 7. Middle Name

8. Date of Birth (mmiddpnyy)

9, City and Country of Birth

19. Nationality (Citizenship)

11. Race, Ethnic or Tribal Group

12, Gender

[T Male

[] Female

13, Isthischild inthe US, ?

Yes (Complete Blocks 14 10 21.) No (Specify location.)
pe

14, Place of last entry in the U.S.

15. Date of {ast entry in the
U.S. (mm/ddiryyy)

16. 1-94 No. (I any)

17. Status when last admitted
(Visa type, if any)

18. What is yaur child's
current status?

19. What is the expiration date of his/her

authorized stay, if any ? (mm/ddinyyy)

(] Yes

20. Is your child in Immigration Court proceedings?

[ No

21. Ifin the U.S., is this child to be included in this application? (Cheek fhe appropriate box.)

['_"] Yes (Attach one photograph of your child in the upper right corner of Page 9 on the extra copy of the application submitted for this person, J

[JNe

Form [-589 (Rev. 12/14/06) Y Page 3



Case: 09-3469 Document: 00615494445  Filed: 04/23/2009 Page: 77

(

5 o i i EE R R LA L el Z HAZEY
L. Please list your last address where you lived bofore coming to the US. I this i not the country where you fear pmeculion,st the last

address in the country where you fear persecution. (Zist Address, City/Town, Department, Province, or State and Country,)
(NOTE: Use Supplement B, Form 1-589 or additional sheets of paper, if necessary,)

Number and Street .
City/T i Dates
(Provide if available) ity/Town Department, Frovince or State Country From (MuYt) To (b orte)
Pub Macharenzi Vinnitsa Ukrainian SSR 03/192¢ 0i/42
Feldafing Germmany oLssi 0l/52
2. Provide the following information about your residences during the past five years. List your present address first, '
(NOTE: Use Supplement B, Form I-589 or additional sheets of paper, if necersary,)
Number and Street City/Town Department, Provinee or State Co Dates
partment, uatry From (Mo/¥r) To (Mo/Ys)
847 Meadowlane Seven Hills Chio USA 09/1993 Present
3. Provide the following information about your education, beginning with the most recent.
(NOTE: Use Supplement B, Form [-589 or additional sheets of paper, if necessary.)
Name of School Type of School Location (4ddress) From (Mﬁf}%‘%‘eg (Morty)
o/Tr
Unknown Village School Dub Macharenzi, Ukrainian SSE otn27 19312

4. Provide the following information about Yyour employment during the past five years. List your present employment first,
{NOTE: Use Supplement B, Form I-589 or additionaf sheets of paper, if necessary.)

Name and Address of Employer Your Gceypati Dates
¢ an ploy our Uceypation From (Ma/Yy) To (Mortr)

Ford Motor Co. Retired 01/52 10/1982

5. Provide the following information about your parents and siblings (brothers and sisters). Check the box if the person is deceased.
(NOTE:Use Supplement B, Form 1-589 or additional sheets of paper, if necessary,)

Full Name City/Town and Country of Birth Current Location
Mother Olga Uknainian SSR Deceased
Fatker Mykola Uksainian SSR Deceased
Sibling  Stefa Ukrainian SSR [X] Deceased
Sibling [ Deceased
Sibling [[] Deceased
Sibling (] Deceased

Form 1-585 (Rev. 12/14/06) Y Page 4
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Refer to Instructions, Part 1: Filing Instructions, Section I, *Basis of Eligibility," Parts A - D, Section V, "Completing ih, Form,* P
Section VII, "Additional Evidence That You Should Submit,” for more information on completing this section tffthe ?‘omc,, o FartB, and

1. Why are you applying for asylum or withholding of removal under section 241(b)(3) of the INA, or for withholding of removal under the
Convention Against Torture? Check the appropriate box(es) below and then provide detailed answers to questions A and B below:

I am seeking asylum or withholding of removal based on:

[ Race O3 Potitical opinion
] Religion O Membership in & particular social group
[] Nationality Torture Convention

A. Have you, your family, or close friends or colleagues ever experienced harm or mistreatment or threats in the past by anyone?

[ Ne [X] Yes
If "Yes,” explain in detai]:

(1} What happened;.

{2) When the harm or mistreatment or threats occurred:

{3) Who caused the harm or mistreatment or threats: and

(4) Why you believe the harm or mistreatment or threats occurred,

See attached Supplementary flesponse to Part B1A

B. Do you fear harmm or mistreatment if You return to your home country?
[JNo Yes
If "Yes,” explain in detail:
(1) What harm or mistreatment you fear;
(2) Who you believe would harm or mistreat you; and
(3) Why you believe you would or could be harmed or tnistreated,

See attached Supplementary Response {o Part BIB

Form 1-589 (Rev. 12/14/06) Y Page 5
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[ ]Ne [X] Yes

If"Yes,” explain the circumstances and ressons for the acticn.

See attached Supplementary Response to Part B 2

3.A. Have you or your family members ever belonged ta or been associated with any organizations or groups in your hoine country, such
as, but not limited to, 2 politicat party, student group, labor union, religious organization, military or paramilitary group, civil patro],
guerilla organization, ethnic group, human rights group, or the press or media?

[ Ne [X] Yes

If "Yes,” describe for cach person the level of participation, any leadership or other positions held, and the length of time you or your
family members were involved in cach organization or activily,

Sce attached Supplementary ResponsetoPartB3 A

B. Do you or your fumily members continue 1o participate in any way in these o
{X]j No ] Yes
If"Yes," describe for each person your or your family members' current level of participation, an

. . ¥ leadership or other positions currently
held, and the length of time yoo or your family members have been involved in each organization or group.

rganizations or groups?

4. Ate you afraid of being subjected to torture in your home country or any other couniry to which you may be returned?
[J Mo [X] Yes
If"Yes," explain why you are afraid and describe the nature of torture you fear,

by whom, and why it would be inflicted.
See attached Supplementary Response to Part B 4

Form 1-589 (Rev, 12114/06) Y Page §
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L. Have you, your spouse, your child(ren), your parents or your siblings ever applied to the UJ,
withholding of removal?

[ Ne {X] Yes
i€ "Yes," cxplein tse decision and what happened to any status you, your spouse, your child(ren), your perents or Yyuur siblings received as a
result of that decision. Please indicate whether or not you were included in a parent or spouse’s ap
spouse’s A-number in your response. If

plication. If 5o, please includs Your parent or
you have been denied asylum by an Immigration Judge or the Board of Immigration Appeals, please

describe any change{s} in conditions in

eligibility for asylum.

your couniry or your own personal circumstances since the date of the denial that may affect your
T applicd for deferral of removal to Uknzine under the Convention Against Torture on the grounds that if removed to Ukraine | would be subjected
io severe mistreatment as a result of the climate of hate and hostility towards me created by the United States Department of Justice's false
allegations that I was "Ivan the Temible" of Treblinka, Allegations that the Department of Justice knew or should have known were false at the

time they were made, which were disproved in Israel and which the Department of Justice has failed to repudiate. ‘The application for defaryal of
removal to Ukraine was denied by the Immigration Court and its decision was sustained by the Board of Immigration Appeals,

S. Government for refugee status, asylun of

2. A. After leaving the country from which you are claiming asylum, did you or your spouse or child(ren) who are now in the United States travel
through or reside in any other country before entering the United States? No D Yes

B. Have you, your spouse, your child{ren) or other family members, such as yonr parents or siblings, ever appliod for or received any lawfui
status in any country other than the one from which You are now claiming asylum?

[ e [X] ves
If"Yes" to either or bath questions (2A andfor 2B), provide for each pergon the following: the name of each country and the length of stay,
the person's status while thers, the reasons for leaving, whether or not the person is enti

tled to retum for lawful residence purposes, and
whether the person applied for refugee status or for asylum while there, and if not, why he or she did not do so.
My wife and children are US citizens as was I uatil denaturalized in 2001,

3. Have you, your spouse or your child(ren) ever ordered, incited, assisted or otherwise
because of his or her race, religion, nationality, membership in a particular social gro

X] Ne [] Yes

If™Yes," describe in detail each such incident and your own, your spouse’s or your child(ren)'s involvement.

participated in caysing herm or suffering to any person
up er belief in a particuler political opinion?

Form I-589 (Rev. 12/14/06) Y Page 7
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re you were harmed or fear harm, did you j h-y? h
[X] No [] Yes

If"Yes," describe in detail the circumstances of your visit(s) (for example, the date(s) of the trip(s), the pu fthe tri
length of time you remained in that country for the visit{s).) PUS) the purpose(s)of the 1ip(s) and the

S. Are you filing this application more than one year after your last arrival in the United States?
[ No [X] Yes

If "Yes,” explain why you did not file within the first year after you arrived. You should be prepared to cxplain at your interview or hearing
why you did not file your asylum application within the first year after you arrived. For guidance in answering this question, see
Instructions, Part 1: Filing Instructions, Section V. "Completing the Form,” Part C,

See attached Supplementary Response € 5

6. Have you or any member of your family included in the appli
convicted and sentenced for any critmes in the United States?

[[] Ne X} Yes

cation ever commilted any crime and/or been arrested, charged,

Sce attached Supplementary Response to Part C 6

Form 1-589 (Rev. 12/14/06) Y Page 8
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(

I penalty of perfury United States of America, that this application and the
evidence submitted with it ero all true and correct. Title 18, United States Code, Section 1545(a), provides in part:
Whoevu'lmowbglymahxunderoaﬁuwaspunﬂuedunderpmltyofpujwmdu&dim17460f'!‘iﬁe28. Stanle ho
Unied Sues Code knowingly ubsceies 8 e,y fule stlement With espect 0 o il fact I any] CE12 OV Bhciogaps et o
applicatlon, ffidavi,or lber document rquired by e immigration taws o regulations prescribed therounder, o P;’e""’ﬁ'ﬁ:{ the femily
knowingly presents any such spplicatin, afidavi, or other document containing any such false stasement of] TP (0 be included on the
which fails to contain any ressonable besls In law or fact - shall be fined in accordance with this tide of| ST COPY of the epplication
Imprisoned for up to 25 years. I authorize the relesse of any information from my immigration record that Us. submitied for that person.
Citizenship and lmmigration Services (USCIS) needs to determine cligibility for the benefit I am seeking.

WARNING: Applicants who are in the United States Hlegaliy are subject to removal If thelr asylum or withholding clalms are not granted
by an asylam officer ar an immigration judge. Any Information provided in completing his spplication may be used as 3 basis for the
institution of, or a3 evidence in, removal proceedings even if the appiication ls Iater withdrawn. Applicents determined to y
made & frivolous application fur asylum will be permanently Ineligible for any bewefits under the Immigration and Nationality Act. You
may not avold a frivolons finding simply becanse sumeone advised you to provide false information in your asylum application. Iffiling
with USCIS, unexcused failure to appear for an appolntment to provide blometrics (such a3 fingerprints) and your biographieal
information within the time allowed may result in an asylum officer dismissing your asylum application or referring it to an immigration

Iudge. Fatlure without good cause ¢o provide DHS with biometries or other blographlcal information while in removal proccedings ma

result In your application being found abandoned by the immigration judge, See sections 208(d)(3)(A) and 208(d}(6) of the INA snd 8 CYFR
sections 208.10, 1208.10, 208,20, 1003.47(d) and 5208.20,

Print your complete name. Wiile your name in your pative alphabet,
i
NLELT DLM«G“MO\/F— BAH r'D-lE-l'\‘\ﬂ HIOK.
Did your spouse, pareat or child{ren) assist you in completing this application? [] No H Yes (1f "Yes," list the name and relationship.)
TN Demsansvy Seon '
(Name) oo {Relationship) {Name) (Relationship)
Did someone other than your spouse, parent or child(ren) prepare this applicalion? O No E Yes (If “Yes, "complete Part E )

Asylum applicants may be represented by counsel. Have you been provided with a list of
- persons who may be available to assist you, ot litle of no cost, with your asylum claim? ~ [] No g ves

Signature of Applicant (The persos in Part A1)

04/0.) /2009

a ! person responses provided are based on all information
of which I have knowledge, or which was provided to me by the applicant, and that the completed application was read o the applicant in his or her
native language or a lsnguage be or she understands for verification before he or she signed the application p-miprcensn. ] am aware that the
knowing placement of false information on the Fosm 1-589 may also subject me to civil penalties under 8 U.S.C. 1324¢ and/or criminal penalties

under IBUSC.154600). SEE ATTMCHED DECLACATION oF U&HDMTAWJUK 5 TR .

T TR A St T o Y
HE I T D)

Cot s

Signature of Preparer Print Complete Name of Preparer
m l‘ 2 é k Jokn Howard Broadley
Daytime Telephone Number Addrsd of Preparer: Street Number and Name
(202 ) 3336025 1054 31st Street, Suite 200
Apl. No. City State Zip Code
Washington DC 20007

Fom: [-58% (Rev. 12/1406) Y Page 9
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\ _

. SUPPLEMENT B FORM I-589
ADDTTTIONAL INFORMATION ABOUT YOUR CLAIM TO ASYLUM.

At (i avallable) Date
T A 08237417 _aspees— -2 009
Agpplicent’s Nome - Applicant's Slgnature ’
Jobn Demjanjuk 7
N : ‘i)f‘MW)’

Use this as a continuation page for any information requested. Please copy plere as needed, V ﬂ

PART B

QUEsTION JA_

Beginning in the late 1970'% and continuing through the 1990's I have received anom
i : : ugh U ymous death threats,
attorneys defcndu_:g e was attacked with acid which did permanent dzmage to one eye. The acid attack on g:;(eazlt:rh;y

have attached hereto a copy of the August 3, 1993 bench ruling and order of the United States Court f A ¢
Sixth Circuit that recognized these threats to my life up to that date. In that bench ruling, the court fo‘::nd’:lﬁta}‘i::;&rs of

The death threats and attacks have resulted directly from the Office of Special Investigations (U.S. D i
falsc allegations that [ was the notorious “Ivan the Terrible” of Treblinka. Not only dicf the Ofg:e of ;1?::;? "t ofustice
mvesug_nuons.make t!le false allegations, it knowingly withheld from the US courts information that it had in its
gqssc;sgsgag;x that established that I was not “Ivan the Terrible” of Treblinka, See Demjanjuk v. Petrovsky, 10 F.3d 337 (6th

ir. .

After it extradited me to Isracl in 1986 to be tried as “Tvan the Terrible” of Treblinka for the m '
victims, the Office of Special Investigations withheld from the Israeli authorities information ﬂastr?telig ;Ogéoggsxﬁ:s t
that established that [ was not “Ivan the Tetrible” of Treblinks. The failure of the Offfice of Special Investigations to
disclose its exculpatory materials to the Israeli prosecution (and to me) led directly to my being convicted of murder by th
Jerusalem District Court and sentenced to death in 1988, This wasa “trial” held in a converted movie theater and v e
?r::;adcast ;;glrepo&ted dalillly ona glol:éal basis ;‘:; nearly a full year. The Office of Special Investigations® continuing
ailure to ose the exculpatory evidence it bad in its possession led to ing e in sofi
including five years under sentegce of death in Isrsel, F Y Spending cight years in softary confinement,

[ attribute the death threats I have received directly to the Office of Special Investigations” false accusations that I was

“Ivan the Terrible” of Treblinka, and to its continued failure and refusal to publicly stand and acknowledge that ts
allegations were false.

Form {-589 Supplement 8 (Rev. 07/03/03)Y
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SUPPLEMENT B FORM [-S§9
ADDITIONAL INFORMATION ABOUT YOUR CLAEM TO ASYLUM.

AT T vl
TEETE A 08237417 P ygages Y~ -)0a9
Applicant’s Name IohnDemjanj ik | Appligant's Honature -~ .

Use this as a continuation page for any information requesied. Please copy / mplete as needed

PART B

ouesTion 1B
The Office of Special Investigations has never publicly admitted or acknowledged that its charges that I was “Ivan the

In the course of settlement negotiations that accurred in 1998 - 1959 between the Office of i igati

attorneys, the Director of the Office of Special Investigations threatened, in the presence of i’p;t::lml:;&cggagﬂsl;n any
members, and of the government's attorneys, that if I did not enter into 2 settlement agreement and were subsequently
denaturelized and deported, the Office of Special Investigations would attempt to persuade the country to which [ was
deported to amest and prosecute me, I understand that the Director of that office has recently met with the Ukzinian
authorities regarding my case and I have no reason to believe that he has changed that intent in the intervening years.

[ have also attached three recent reports from Amnesty USA which show both the extent to which persons in Ukraine
have been subjected to torture, and also that those conditions continued past the Soviet era and exist today. Thege
Amnesty reports lend further weight to the Department of State Report discussed above.

The combination of the climate of extreme hostility that has been created by the Office of Special Investigations® falge
allegations that I was “Ivan the Terrible” of Treblinka, and the hold-over of Soviet attitudes toward human rights, and the
treatment of individuals and prisoners in Ukmaine confirmed by the Department of State and Amnesty will subjec't metoa
very se:;}gus ﬁ.-:_k kc‘nfabuse by the authorities there. In light of my age (85) and generally poor physical condition this will
put my life at ris

Form 1-569 Supplement B (Rev. 07/0303)
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\.

\

SUPPLEMENT B FORM [.53%
ADDITIONAL INFORMATION ABOUT YOUR CLAIM TO ASYLUM,

A ¥ (Ifavailable) A 08237417 Date
Applicant's Name John Demjanjuk ;ﬂfg%aﬂ 3 Lih el iﬂi -
jan) %f ﬂw}'«" %.I a2 ;
Use this ax a continuation page for any information requested Please copy mdcdg;k-u'ax needed. v M‘g
PART B__
Question 2___

based on information provided to the Israeli government by the Office of Special Investigations that I was “Ivan th
. - e

Union in 1993,
There have been several accusations made against me in other i
_ cen seve countries that show the widespread i
Special Investigations” false charges that T was “J ible” i hed comrr ot of the Office of
Spesial Investiga 8 van the Terrible” of Treblinka. [ have attached copies of some reports of

Edward W. Nishnic who has assisted in my defense for many years was i igated, and cleare har
- - * - - - i
obstruction of justice in Israel in connection with the tcslimogyyof one ofﬁt:f;:tgeise vgiltl:s;sz?d eloared of charges of

Form 1-589 Supplement B (Rev. 070303y
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SUPPLEMENT B FORM 1.559
ADDITIONAL INFORMATION ABOUT YOUR CLAIM TO ASYLUM,
ST a— - Y3 2009
Applicants Kame 1, Demjsnjuk oty Sigran )
Use this ar a contitiuntion page for any inforwation requested. Plears copy :’éﬁﬁ%&%‘%{
pART B
question 3A

Komsomol: While a teenager in Ukraine [ was a member of the Komsomol, the youth wing of the Communist P
Ukraine. Iremained a member of the Komsomol while I wag in the Red Amy afler 1940gunlil I was upmd b:rﬂlyh: '
Germans in the spring of 1942, 1 held no leadership position.

Red Army: [ was drafted into the Red Army in 1940 and served in the Atillery until the spring of 1942 when [ was

captured by the Germans. During the entire time my rank was the equivalent of private. T was neither commissioned nor
4 non-commissioned officer.

Farm 1-589 Supplement B (Rev. 07/0303)¥
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Case: 09-3469 %o_cument: 00615494445

Supplement B, Form I-589

AS (vl  Toue
AD8237417

Applicant’s Name Applicant’s Signature
John Demjanjuk
—eeeeee L ]
NOTE: Use this as a comtinuction page for any additional information

4712009

Part B

Question 4
Sec Attached Stalement.

Form [-589 Supplement B (Rev, 12/14/06) ¥
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L

Supplementary Response to Part B 4

Are you afraid of being subjected to torture in Yyour home country or any other country to
which you may be returned? If yes, explain the nature of torture you fear, by whom, and why it
would be inflicted.

New Developments and Changed Conditions Since Original Application for Deferral

Since I filed my original application for deferral of removal pursuant to the Convention
Against Torture (“CAT™) on October 7, 2005 several developments have occurred that require
the filing of an additional application, or the substantial amendment of the original application.
These new developments are treated as the basis for a new application. If the proper procedural
avenue is to seek to reopen the proceeding and amend the existing application, I request that this
1-596 be treated as a motion to reopen and an amendment to the CAT application filed with the
Immigration Court on October 7, 2005.

1. Decision by the German authorities to arrest. jail and rosecute. Since my
October 7, 2005 application, on information and belief, the Federal Republic of Germany has
decided to accept my deportation to Germany. In addition, the State prosecutor in Munich hag
issued a warrant for my arrest and, again on information and belief, the State prosecutor intends
to have me arrested when I enter Germany, jailed, and tried as an accessory to murder, Based on
information I have received from my attorney in Germany, the State prosecutor’s theory is novel
and has not previously been used by the German authorities in any prosecution of alleged
concentration camp guards in that country. In 2005 there appeared little or no chance that even if
I were deported to Germany the German authorities would ejther arrest, jail or prosecute me.
Developments in the past several weeks have changed that situation as | have outlined above.

2. Significant health deterioration since October 2005. Since my October 7, 2005

application my health has deteriorated significantly as follows:

* [ am now almost four years older, which at age 89 is a significant change,
I am suffering from and being treated for Myelodysplastic Syndrome {MDS) which is a
disorder of the bone marrow and a pre-cursor to leukemia, receive weekly treatment
with Procrit for this condition and periodically have required blood transfusions,
I am suffering from and being treated for Chronic Kidney Disease (CKD Stage 3.
[ am suffering from anemia and leucopenia associated with the MDS and CKD
conditions.

¢ Iam suffering from and being treated for hyperoxaluria and kidney stones.

e [am suffering from and being treated for arthritis, gout and spinal stenosis.

With the exception of the arthritis, gout and spinal stenosis, these conditions have
manifested themselves since my October 2005 CAT application. The arthritis, gout and spinal
stenosis have become much worse and seriously impede my ability to move and take care of
myself. 1 frequently need assistance in rising from a chair and extended sitting is very painful.
Copies of the most recent medical reports supporting this description of my present state of

health are attached.
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Why Arrest, Incarceration and Trial in Germany would be Torture

My present physical condition is described above. I will be 89 years old on April 3, 2009
and in general my health is poor. I suffer from the conditions described above. [am physically
very weak and experience severe spinal, hip and leg pain which limits mobility and causes me to
require assistance to stand up and move about. Spending 8 to 12 hours in an airplane seat flying
to Germany would be unbearably painfil for me.

I'am very familiar with life as a prisoner. First I was a prisoner-of-war of the Germans
after my capture in 1942, and subsequently I was a prisoner of the Israelis held in solitary
confinement in an Israeli jail cell from early 1986 to 1993, During my time in solitary in an
Israeli jail, they tried me, sentenced me to death, and ultimately acquitted me when
incontrovertible evidence was presented that “Ivan the Terrible” was an individual named “Ivan
Marchenko.” As a prisoner of the Germans I was aged 22 - 25. As a prisoner of the Israclis I
was aged 66 - 73 and in reasonably good physical and mental health. I am now age 89 and my
health is poor. I could not care for myself in an ordinary jail cell as I need assistance to perform
many functions, particularly those requiring rising, standing, and moving around. [ spend many
hours each day laying in bed to provide some relief to my lower back pain. Incarceration under
conditions similar to those I experienced in Israel would subject me to severe physical pain and

suffering,

Spending 8 years in solitary confinement, 6 of them under sentence of death, is a
psychological experience that leaves permanent scars, fears and vulnesabilities, I have serious
doubts whether I could withstand incarceration and the terrible psychological strain of another
trial at my age and in my weakened physical state. After my experience in Israel, the prospect
of another “show trial,” complete with emotional witnesses testifying to what they want to be
true, not to what is true, is a nightmare that is unimaginable to someone who has not expetienced

it.

Finally, 1 will raise the issue of the effect of another round of arrest, jail and trials on my
family. The effect of the events from 1976 to today on my wife of over 60 Yyears, and my three
children and their families has been traumatic. My son, John Demjanjuk, Jr., has lived with the
Justice Department’s vendetta against me since he was 11 years old, through his teenage years
and for all of his adult life. He is now 43 years old. My daughters were older when it began in
1976, but the impact on their lives and families may have been even more severe. 1| bave been
subjected to three major trials. The first of these was from 1977 when the Justice Department
filed its denaturalization complaint to early 1986 which I was extradited to Israel. The second of
these was from early 1986 when I was extradited to Israel and tried and convicted of murder to
1993 when the Isracli Supreme Court acquitted me and sent me back to the United States. The
third was from 1999 when the Justice Department filed its second denaturalization complaint
against me to today when I am facing the prospect of deportation to Germany and a likely fourth
major trial there. The prospect of my family having to go through this experience for a fourth
time is intensely painful to me.

Why Would the German Authorities Subject Me to this Treatment

2
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This question calls for some speculation on the moti
e : otives of the Ge, iti
?nd?rstand that the Office of S;?eclal Investigations (QSI), which has beelr:ntil::z ac!::t:tz!:u?thl
ustice Department vendetta agamnst me, has been trying to induce other countries (inclc:.xdin;

. The motivation of the German authorities is more diffic

in the press that certain organizations have been bringing pressumrte tgnu&(iemén \thﬂ:] riios o
under.take_ prqceedmgs Bgamnst me.  This is consistent with the activities of theonues .
organizations in promoting my extradition to Israel and trial there as “Ivan the Terribl > Why
the (:J‘erman autht:)ntles should have yielded to such pressure is more difficult to underst:ﬁd \ghy
po_ss{ble reason is that the German authorities have not aggressively prosecuted Germar-n ar
criminals and have' l?een subjected to considerable criticism on this account. It is possibl \ﬂ’:ar
the German authorities see a prosecution of me as means to draw aftention away frgjm ﬂi i past
approach.  Whether the Ge_rman authorities are responding to outside pressure (in&lu.;;llj‘aSt
pressure from OSI) or are trying to divert attention from their own prior practices, the —
determined to arrest, jail and prosecute me despite the pain and suffering it will caus Ydal? pear
be inferred because of the pain and suffering it will cause me and my family > and i can

Summary

_ In summary, the Genman authorities appear determined to arrest, i
again for alleged war crimes, notwithstanding the Israelj Supreme Courstt’ a:;cu!;:tc:dmrfea:: cgy o
that mch_:defl the same factual allegations that the German prosecutor appears to be planni argzs
my age, in light of my poor physical condition and the traumatic experiences I have l1:‘mder onat
t!:e hands o'f the US Justice Department, the Israelis, and the US Justice Department a E:ne?
time, this will expose me to severe physical and mental pain that clearly amounts to torture ct:ln
any reasonable definition of the term. The effect is meagnified by the serious adverse effecltmth:i

further proceedings will have on my family.
Y il
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CLEVELAND CLINIC CANCER CENTER
AT PARMA COMMUNITY GENERAL HOSPITAL
8525 Powers Bivd,, Parma, OH 44129
Ph: 440-743-4747 Fax 440-743-4715

NAME: DEMUJANJUK, John
CLINIC NO: 48648207

DATE OF BERVICE: 07/16/2008
DIAGNOSIS;

1. Myelodysplastic syndrome
2. Persistent anemia secondary to above

John Demjanjuk retumed to clinle for follow up with his wife. He stated he is still weak desplte recalving
2 units of blood transfusion around a month ago, He has recelved 2 doses of Procit injection (avery 2
weeka) since last visit. Symptom wise, he does not feel much different. He denles any fever, chills,
night sweats or welght loss. His main complalnt Is weakness and his knee bothers him. His knee
problem is pre-existing. He denles any chest pain, shoriness of breath at rest or palpitations. No Gl or
GU complaints. No bleeding at all. No easy brulsing. . .

His past medical history, persona¥/social history, medications and aflergies wera all reviewed,

REVIEW OF SYSTEMS: All 10 systems were reviewed. Except what is described above, the resi of
the review of systems was completely unremarkable.

PHYSICAL EXAM: GENERAL: Patient appears at his baselins, comfortable, not in distress. He is
afebrile with temperature 96, pulse 84, respiratory rate 20, bigod pressure 122/64, weight 225 pounds.
HEENT: Pale, no jaundice. Normal oropharynx on visua) exam. RESPIRATORY SYSTEM: Lungs
clear to suscultation bilaterally. No wheezing, rhonchi or crackles. Chest movament symmetrical.
Trachea midline. CARDIOVASCULAR SYSTEM: Heart saunds 81, S2 with regular rate and rhythm,
No gallops or additional heart sounds. GASTROINTESTINAL SYSTEM: Abdoman Is soft, obese and
nontender, nondistendad. Normal active bowel sounds. No paipable mass or hepatosplenomegaly.
MUSCULOSKELETAL SYSTEM: Decreased range of mation in major joints, symmetrical. No
asymmaetrical muscle weakness, Trace etlema in lower exiremitias,

LABORATORY TESTS: WBC 2.4, hamaglobin 9.5, hematocrit 28.3, platelet caunt 210,000. Creatinine
1.8, BUN 38, tatal bilirubin 0.8.

ASSESSMENT/PLAN:
_,;/.., 1. Myelodysplasla, responding pooriy to Procrit therapy, although he only recelved 2 dosas so far.
) ] wilf continue the treatmant and Increase frequency of Proceit injection to every week If passible.
-—-.} 2. Chronlc renal falfure. [will refer him to nephrologlst for nephrology conaultation.

3. Iadviged the patient and his wife to bring his son with him duting the next visitin one month, |
will discuss chemotherapy with hypermethylating agent with them. Patient does not really
understand much English, therefore, | feel that the language barrier is really affecting his
Informed decision-making ability. He will probably benefit frorm hypermethylating agent like
Vidaza-or Dacogen, if he could tolerate. We will discuss more In detaif next tima.

4. Glven his symptamatic anemia, | offered the patient another 2 units of blood transfusion. He
understood my recommendation, however, he could not make any decislon when | asked him
whether he wauld Ilke to have a blaod transfusian, his answer was-) do not know". This is quite
frustrating, | advised him and his wife to go home and talk 1o his son and if he changes his mind
on blocd transfuslon he will call and let me know. | wilt be happy to schedule i for him.

Total counseling time was about 40 minutes. This apparently Is a difficult patient to take ca

Wej Lin, M.D.

ce:
. Date Dictated: 07/16/2008 Date Tjib O7/17/2008 09:00
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QFFICE HOURS BY App

KEUCK CHANG, MD,
NAME: Demjanjuk, John OIPLOMATE & NEPHROLOGY
Birth date:04/03/1920 Age: 88 Gender: Male

6788 RIDGE RO, SUITE 203 TEL:

PARMA, OHIO 44128 FAR ::g":gg::gg

Emergency contact:
Privacy-famile. Marital status/Occup:
Insurance; |
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TIMMATTA I, DIDARI, MD,, INC.
JANUARY 19, 2009

DEMJANJUK, JOBN

DIAGNQRIS:

1. Myeladysplostie syndrome.
2. Anomia and leukopenia sscondery to shovo.

3. Acute gout in the right big too and 1he mid foot.

HISTORY OF PRESENT ILLNESS: He says he was coming along okay he started having severe pain in
the right big a0 and the middio af the faol uines youtordny ho han taken Colehicing but has un out of the
medication.

REVIEW OF THE SYSTEMS:

Musculoskelcotal System: As above.

General and Constitutional Symptoms: 112 moderate degron of fatiguc, denies fover and chills, aign
Swoats, or woight loas,

Cardiovascoler Sysfem: Has shortness of breath on exertion, no leg cdema, or chest pain,

Jead: Denics pressure or pain.

Eyes: Denies blurmed vision.

ENT and Respiratory System:: Unremarkable,

Sidn: Denlis rash, lching, or casy brulsing. He liss nednexs uf e skin vver e right big oo due 10 gour,
Gl Systeun; Denfey sbdominat pai, meses, or vumiting.

Hemle snd Lymphatic System: His nut fell any Winps under e wrns, in the neck, or groins.

GU Syatem: Nu dyswia a1 hurning wicturition ins urinary froqueacy.

CNS: Has occasional liphtheadedness.

SOCIAL HISTORY: Ax recurded previumly,

PAST HISTORY: Az recorded previously,

FAMILY HISTORY: Aurecorded provipusly.

PHYSICAL EXAM: Today reveals & B/P of 140/60; pulse rats s 72, respirations 18, tempereture normal,
Woight. 218 pounds. Hoad. Nemsl. Eycs. Corjunctival pallus nuted no juundice. ENT: Unremariable,
Neck. N lynipladenogthy. Chest, No sl (euderness, Hourt: Soumds normal, Lunga: Clear,
Abdunier: No tedernniess, no Gialentlue Galremnitics: No log wlomu, roume of the skin noted over the
demsum of Qo right big e,

LABORATORY DATA: Touuy CBC shows hemoglobin of 9.8, hematoerit 29.2, WBC 3,100, and
platlews 277,000,

TREATMENT PLANS: Give Procrit 60,000 unin subcutaneously today.,
1 hwve proscribed him Coluhiving 0.0 myg o ke | dafly for goucy arthriels In the right big 1oe and tho faae,

Continug weekly Procrit and CBC, re-sxam In two weel(s tlme.

TIMMAPPA P, BIDAR!
TPR/djK ()_{p 4’?9 0S8
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PHOENIX MEDICAL CENTRE INTERNAL MEUIGINE
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GIUSEPPE ANTONELLI, M.D,
Rheumatology and Internal Medicine
6789 Ridge Rd., Suite 108
Parma, Ohio 44129
(440)743-7100
Fax (440)743-7101

April 6, 2009

RE: John Demjannuk
DOB: 4-3-20

To Whom it May Concem,

Mr. Demjannuk is under my care for severe spinal stenosis and arthritis with chronic back and leg pains which raquires
supervision and analgesics.

If you have any questions, please conctact my office,

Sincerely,

useppe ,g,fauﬂ.-, b,

Giodgezppe Antonelli, M.D.
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[%ocument: 00615494445

Supplement B, Form I-589

A0823%417

Applicant's Name

John Demjanjuk :
__-__--__—-"'_—-—-———-—____

NOTE: Use this as a consinuation Page for any additional information

Part C

hmmmyutheﬁnelﬁlodmyoﬁginal icati
z 3 e 1 6l application for deferrat
Ulcmne)wou!drmmmwuumbyIthammuﬂhoﬁtieslhatmuldmmltom

Form 1-589 Supplement B (Rev. 12/1408) Y
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SUPPLEMENT B FORM 1.589
ADDITIONAL INFORMATION ABOUT YOUR CLAIM TO ASYLUM.

A (If available) Date
A 08237417 e Y- ~3-009
Agpplicant's Name A Appl L] 4
John Demjanjuk i gnature
. : sy, L Dy
Use this as a continzation page for any information requested. Please copy allaomplm as needed. y a o
rarT €
QUESTION &

I'was arrested in the United States in 1985 for extradition to the State of Israe] Pursuant to an extradition order

As a result of my arrest and extradition, as noted above, I was indicted, tried and convicted of
district court and sentenced to death The verdict was overturned by the Israeli Supreme Co:nu\;f:nﬁezﬁzgﬁalem
produced from the former Soviet Union that “Ivan the Termible” of Treblinka was someone other than me. The extradition
order was subsequently oven}lrned in 1993 (see Demjanjuk v. Petrov » 10 F.3d 337 (6th Cir. 1993)) because the court

As a result of the fraudulent conduct of the Office of Special Investigations [ spent 8 yeats in jail, one vear §
prior to my extradition, two years in Israeli custody prior to my conviction of murder and senteajme' 'to de:’tha:;:dliisv:uset;‘sy
under seatence of death in Istael, all in solitary confinement, ' y

The documents relating to the foregoing events are numerous and extensive. They are ized or described i
o, 2 = - summarized cribed in
numerous reported decisions of the US district courts and the Sixth Circuit Court of i
exclusively) the following: appeals, particularly (though not

I- United States v. Demjanjuk, 518 F.Supp. 1362 (N.D. Ohio 1981) (revoking my citizenshi and N

2 United States v. Demjenu, 680°7:2d 32 (6th Cir. 1982) (per curiam) (ofBaming Doampaniie 1y 22100

3. Demjanjuk v. Petrovsky, 612 F. Supp. 571 (N.D. Ohio 1985) (denyi habeas, thy i .
extradite me to Israei); ying habeas, thus allowing the executive branch to

4, Dcmjanjuug v. Petrovsky, 776 F.2d 571 (6th Cir. 1985) (affirming Demjanjuk 3)

5. Demjanjuk v. Petrovsky, 10 F.3d 337 (6th Cir. 1993} (reopening the case sya sponte, after I was extradited to Israc]
and there acquitted of all crimes, and holding that the Government etrated a fraud on th S oxtrad Srae
accordingly vacated Demjanjuk 3); and perp on the court in its discovery, and

6. United States v. Demjanjuk, No. C77-923, 1998 U.S. Dist. LEXIS 4047 (N.D. Ohio 1998) (setting aside fani
on the basis of the findings of prosecutorial misconduct in Demjanjuk 5 and other prosecuton'll( miscagn?ist:ct).nem}amuk .

Fotmn 1-589 Supplement B {Rev. 0703003)y
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UNITED STATES DEPARTMENT OF JUSTICE
EXECUTIVE OFFICE FOR IMMIGRATION REVIEW
IMMIGRATION COURT
ARLINGTON, VIRGINIA

In the Matier of John Demjanjuk File No. A 08 237 417

In removal proceedings

vvv‘-‘\—f\—-‘

DECLARATION OF JOHN DEMJANJUK, JR.

On April 2, 2009 | reviewed the 1-589 Application to which this Declaration is attached
with my father and read to him in Ukrainian the sections he could not understand in English. |
was careful to review all the sections that differ from the 1-589 that Mr. Demjanjuk signed in
October 2005, specifically Supplemental Responses B 4 and C 5.

Mr. Demjanjuk signed the 1-589 form in my presence and I transmitted the signed form to
Mr. Demjanjuk’s attorney, John Broadley, by e-mail.

Certification Pursuant to 28 USC 1746

I declare under penalty of perjury that the foregoing is true and correct.

Executed on April 2, 2009:
John Demjanfuk, Jr.
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US.D ¢ of Justh OMB#1125-0005

" Lbe et ¢ ce -

Excentiee Office fus foos exation Review ~ Notice of Entry of Appearance as Attorney or
Board of Irunigration Appeals Representative Before the Board of

Immigration Appeals
\“\

I hereby enter my appearance as altorney or representative for, and at the request of, | DATE (mm/dd/yy): _‘,l;[é/ﬂ_g
the following named person:
ALIEN NUMBER(S) (List lead
— alien number and alf famj
NAME: __<l @ HW DEMTAWTIIK (i e o ity e
(First) (Middle Initial) (Last) ble. Continue on next page as needed.)
0% 237 417
ADDRESS:_ 8477 [TEADOWILANE  BoaD #
{(Number and Street) {Apt. No.)
For a disciplinary case, check box
gEV N Ja)) H{D andwrir.cincaseclﬁ?nberiuspacc
{City) _ {State) {Zip Code) above,
Please check one of the following:
M. I am a member in good standing of the bar of the highest court(s) of the following state(s), possession(s), territory(ies),
commonwealth(s), or the District of Columbia;
Full Name of Court State Bar No. (if applicable)
DISTRICT OF Coc.unBiIp 238983
CALIFOR N A 432804

(Please use space on reverse side to list additional jurisdictions.)

not {or am - explain fully on reverse side) subject 1o any order of any court or administrative agency
disbiffring, suspending, enjoining, restraining, or otherwise restricting me in the practice of law and the courts listed above
comprise all of the jurisdictions (other than faderal courts) where I am licensed to practice jaw,

D 2. T am an accredited representative of the following qualified non-profit religious, charitable, social service, or similar
organization established in the United States, so recognized by the Executive Office for Immigration Review pursuant
to 8 CER. § 1292.2 (provide name of organization and expiration date of accreditation):

D i I'am a law student or law graduate, reputable individual, accredited official, or other person authorized to represent
individuals pursuant to 8 C.ER. § 1292.1 {explain fully on reverse side).

I have read and understand the statements provided on the reverse side of this form that set forth the regulations and conditions
governing appearances and representation before the Board of Immigration Appeals. I declare under penalty of perjury under the
laws of the United States of America that the Joregoing is true and correct.

SIGNATURE OF ATTORNEY OR REPRESENTATIVE EOIR 1ID# DATE (mm/dd/yy)
X Bl 7 #/6/0$
NAME OF ATTORNEY OR REFRESENTATIVE (gbe or print) ADDRESS Check here if new address
1054 2dl ST Wy STEE 200
orn BrOADEY WASHINGTIN |, BC 30007
PHONE NUMBER (with area code) - FAX NUMBER (with arca code)
AOA-3R3R~ 60 30/~ F¥A~06 74

Form EQIR - 27
Rey. May 2006
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(Name)

Proof of Service
I E[a ﬂﬂ! Bﬂgﬁbl—gy mai]edordelivatdacopyofﬂaefmgoiagFormBOIR-z‘lon _%
mm/ddlyy)

to the DHS (U.S. Immigration and Customs Enforcement - ICE) at 0 T s £/1SC
(Number and Street, City, State, Zip Code)

X N Rl

Signature of Attorney or Repres@ve

APPEARANCES - An appearance shall be filed on 2 Form EOIR-27 by the attorney or representative appearing in each appeal or
motion to reapen or motion to reconsider before the Board of Immigration Appeals (see 8 CFR. § 1003.38()), even though the attorney
or representative may have appeared in the case before the Immigration Judge or the U.S. Citizenship and Immigration Services, When
an appearance is made by a person acting in a representative capacity, his/her personal appearance or signature constitutes a representa-
tion that, under the provisions of 8 C.FR. part 1003, he/she is authorized and qualified to represent individuals. Thereafter, substitution or
withdrawal may be permitted upon the approval of the Board of a request by the attorney or representative of record in accordance with
Mayter of Rosales, 19 1&N Dec. 655 (1988). Please note that appearances for limited purposes are not parmitted. See Matter of Velasquez,
19 I&N Dec. 377, 384 (BIA 1986). Further proof of authority to act in a representative capacity may be required.

REPRESENTATION - A person entitled to representation may be represented by any of the following:
(1) Attorneys in the United States as defined in 8 C.ER. § 100L.1(D.
(2) Law students and law graduates not yet admitted to the bar as defined in 8 C.FR. § 1292.1(a)(2).
(3) Reputable individuals as defined in 8 C.ER. § 1292.1(2)(3).
(4) Accredited representatives as defined in 8 C.ER. § 1292.1(a)(4).
(5) Accredited officials as defined in 8 C.ER. § 1292.1¢a)(5).

All representatives must comply with the specific requirements o represent aliens before the Board of Immigration Appeals. For more
information on the requirsments, see 8 C.ER. § 1292.1 and the particular subsections referenced above as applicable. Note that law stu-
dents and law graduates must submit additional materials pursuant to 8 C.FR. § 1292.1¢a)(2),

FREEDOM OF INFORMATION ACT - This form may not be used to request records under the Freedom of Information Act or the
Privacy Act. The manner of requesting such records is contained in 28 C.FR. §§ 16.1 - 16.11 and appendices. For further information
about requesting records from the BOIR under the Freedom of Information Act, see How to File a Freedom of Information Act (FOIA)

Request With the Executive Office for Immigration Review, available through the EOIR's website at http://wwrw.usdoj_govieoir,

CASES BEFORE THE EOIR - Automated information about cases before the EOIR is available by calling 1-800-898-7180.

ADDITIONAL INFORMATION:

(Plense anach additional sheets of paper if necessary.)

Under the Paperwork Reduction Act, a person is not required to respond to a collection of information unless jt displays a valid OMB control number. We try 1o
create forms and instructions that are accurate, can be easily understood, and which imposz the least possible burden on you to provide us with information. The
estimated average time to complete this form is six (6) minutes. If you have comments regarding the accuracy of this estimate, or suggestions for making this form
simpler, you can write to the Executive Office for Immigration Review, Office of General Counsel, 5107 Leesburg Pike, Suite 2600, Falls Church, Virginfa 22041,

Form EQIR - 27
Rev. May 2006
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UNITED STATES DEPARTMENT OF JUSTICE
EXECUTIVE OFFICE FOR IMMIGRATION REVIEW
BOARD OF IMMIGRATION APPEALS

)
In the Matter of John Demjanjuk ) File No. A 08 237 417
)
In removal proceedings )
)
)
CERTIFICATE OF SERVICE

I hereby certify that on this 7% day of April I caused a copy of the foregoing MOTION
TO REOPEN in the captioned proceeding to be served on the District Counsel of the Department
of Homeland Security (ICE) by hand delivery at:
Office of Chief Counsel, DHS/ICE
1240 East 9" Street, Room 585
Cleveland, Ohio 44199
and on the Office of Special Investigations which has handled the case before the Board by hand
delivery of a copy thereof to:
Eli Rosenbaum
Director
Office of Special Investigations

1301 New York Avenue, Suite 200
Washington, D.C.

\
John Broadiey

Dated April 7, 2009
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John H. Broadley

John H. Broadley & Associates, P.C.
1054 31" Street NW, Suite 200
Washington, D.C. 20007

UNITED STATES DEPARTMENT OF JUSTICE
EXECUTIVE OFFICE FOR IMMIGRATION REVIEW
BOARD OF IMMIGRATION APPEALS

[en i

In the Matter of John Demjanjuk File No. A 08 237:417"

In removal proceedings
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John Demjanjuk, the respondent, by his undersigned attorneys, hereby moves the Board
for an order staying the removal order entered against him on December 28, 2005 and affirmed
by the Board on December 21, 2006. A Motion to Reopen these proceedings has been filed
simultaneously with this Motion for a Stay seeking to reopen the removal proceedings against
him to hear evidence of changed country conditions in Germany, one of the counuiés to which
he has been ordered removed, that warrant deferral of removal pursuant to the Convention
Against Torture,

1. Pdor Proceedings

The Chief Immigration Judge entered a final order December 28, 2005 that Mr.
Demjanjuk be removed to Ukraine, Poland or Germany and denied M:r. Demjanjuk’s application
for deferral of removal to Ukraine pursuant to the Convention Against Torture. That decision
was upheld by the Board of Immigration Appeals on December 21, 2006, and affirmed by the
United States Court of Appeals for the Sixth Circnit on J anuary 30, 2008, Demjanjuk v.
Mukasey, 514 F.3d 616 (6" Cir. 2008). The Supreme Court denied certiorari on May 19, 2008,
Demjanjuk v. Mukasey, 128 S.Ct. 2491 (mem.), 171 L.Ed.2d 780. A copy of the Board's
December 21, 2006 decision is attached hereto as Attachment No. 1.

2. Changed Country Conditions Justifying Reopening

At the time the Immigration Judge ordered Mr. Demjanjuk’s removal to Germany in
December 2005 he had no reason to expect that he would be subject to any action by the German
authorities that would amount to torture under the Convention Against Torture and the
implementing regulations (8 CFR 1208.18). Specifically, there was no reason to believe that the
German authorities would seek to arrest, jail or prosecute him if he were removed to Germany.

To the best of Mr. Demjanjuk’s knowledge and the knowledge of his attorneys at the time the
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German judicial authorities undertook prosecutions only for specific acts for which they had
evidence and which would constitute a crime. Mr. Demjanjuk has denied participating or being
present at any death camps or concentration camps including Sobibor, Treblinka, Majdanek or
Flossenbiirg.

Since the original removal order was entered, Mr. Demjanjuk’s health ha.§ seriously
deteriorated to the point where arrest, incarceration and trial would subject him to severe
physical and mental pain. The surrounding circumstances strongly support an inference that this
is the purpose of the German authorities and their specific intent. The Board js respectfully
referred to the accompanying Motion to Reopen for an elaboration of the changed country
circumstances that warrant reopening and demonstrate the substantial probability of success on
the merits,

3. Execution of the removal order is imminent

The German authorities issued an arrest order for Mr. Demjanjuk on March 10, 2009. On
information and belief, the Respondent believes that the German authorities have notified the
United States that they will accept Mr. Demjanjuk’s deportation. In its Opposition to
Respondent’s Motion to Reopen mistakenly filed in the Immigration Court, the Government
conceded that the German autherities had done so. (Government Opposition p. 4). that the
Respondent has reason to believe that the execution of the removal order is imminent.

On April 2, 2009 CNN Wire reported that the German Justice Ministry spokesman Ulrich
Standigl said that they expect Mr. Demjanjuk “to arrive in Germany Monday” (April 6, 2009).
There were reports from the State Prosecutor’s office in Munich to the same effect and similar
reports in the United States and German Press. Mr. Demjanijuk filed a Motion to Reopen and an

Emergency Motion for a Stay with the Immigration Court on April 2, 2009. On April 3, 2009
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the Immigration Court issued a stay but withheld decision on the Motion to Reopen. On April 6,
2009 the Immigration Court returned the Motion to Reopen on the grounds that the Immigration
Court did not have jurisdiction and the Motion should have been filed with the Board. The
Immigration Court continued the stay in effect until April 8, 2009.

The Immigration and Customs Enforcement division of the Department of .Homeland
Security (ICE) conducted a physical examination of Mr. Demjanjuk on April 2, 2009 to
determine whether he is fit for travel to Germany and the medical report appears to have been

l

consistent with that conclusion." Attached is a copy of the ICE decision denying an

administrative stay of removal. (Attachment No. 2).

4. An emergency stay is warranted

An emergency stay is warranted in these circumstances to permit the Board to consider
Respondent’s Motion to Reopen.

The Respondent is effectively “in custody.” He is primarily bed-ridden at home as can be
easily seen from the video clip attached to the Motion to Reopen and ICE has affixed a GPS
Monitor to him. (See¢ Government Opposition at p.4), Respondent is facing imminent removal
when the Immigration Court’s stay expires on April 8, 2009.

The traditional four part test for the granting of a stay looks at (1) probability of success
on the merits, (ii) the risk of irreparable harm to the applicant, (iii) the harm to other parties, and
(iv) the public interest. Under these criteria a stay is warranted.

A. The Board is respectfully referred to Respondent’s Motion to Reopen for

argument on the probability of success on the merits.

' No copy of the medical report has been provided to Respondent.

4
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B. Failure of the Board to stay his removal pending disposition of the Motion to
Reopen will clearly cause him irreparable harm. Once Respondent is removed the Board’s
regulations treat the Motion to Reopen as withdrawn. 8 CFR 1003.2(d). Respondent’s right to
obtain a review of his Convention Against Torture claim would be permanently lost and he
would be exposed to the very conditions he fears.

C. No other party would be injured. Mr. Demjanjuk has lived a blameless life since
immigrating to the United States in 1952. He is currently bed ridden and cannot take care of
himself. He poses a threat to no one. The proposition that any other party could be injured if a
stay is granted is ludicrous.

D. The public interest would not be harmed if a stay is granted to permit the Board to
consider Respondent’s Convention Against Torture claim. While Congress has withdrawn most
rights for relieving Respondent from removal, it has expressly permitted deferral of removal
where the Respondent would face torture in the country to which he would be removed.
Granting of the stay would further precisely the public policy that Congress established in
permitting a deferral of removal under such circumstances.

Moreover, the Government's contentions regarding the overwhelming public interest in
removing persons accused of assisting the Germans in their death camps and concentration
camps are belied by the actions of the very same Office of Special Investigations here arguing
for removal of a sick old man. In the Tannenbaum case, the Department of Justice aliowed
another sick old man to remain in the United States who had admitted to mistreatment of

prisoners in a forced labor camp. See Attachment No. 3.
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CONCLUSION

It is clear from the above that ICE is prepared to execute the removal order within days if
not hours of the expiration on April 8 of the knmigration Court’s stay of removal. It is also clear
from the above and from the accompanying Motion to Reopen that the remo&al of Mr.
Demjanjuk to Germany where he will be arrested, jailed and prosecuted will subject him to
severe physical and mental pain that amounts to torture under the Convention Against Torture as
implemented in the United States.

In order to give the Board time to review the Motion to Reopen the Board should grant an
emergency stay of the order of removal against the Respondent.

Respectfully submitted,

JOHN DEMJANJUK

By:

One of his attorneys

John Broadley

John H. Broadley & Associates, P.C.
1054 31* Street NW, Suite 200
Washington, D.C. 20007

Tel. 202-333-6025

Fax 301-942-0676

E-mail Jbroadley@alum.mit.edu
Dated: April 7, 2009
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BOARD DECISION OF
DECEMBER 21, 2006
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FAX TRANSMISSION

U.S. DEPARTMENT OF JUSTICE
EXECUTIVE OFFICE FOR IMMIGRATION REVIEW
BOARD OF IMMIGRA1TION APPEALS
5107 LEESBURG PIKE, SUTE 2000
FALLS CHURCH, VA 22041

PHONEI LITT T T 703"605“] 007

70! John Broadisy DATE: 12-21-06
OFFICE: Aitomey for Respondent PAGES: 20
FAX#: (202) 333-54856 TIME: 2:42p.m.

PHONE#: (202) 333-6025

FROM: CAMELLA , DOCKET TEAM

Board Of Immigration Appeals/Clerks Office
Docket Teomn

Phone: (703) 305-0445
Fax:  (708) 605-5235

SUBJECT: COPY OF BOARD DECISION FOR AQ8-239-417 , DEMJANJUK, Johr

COMMENTS:

Confidentiality Nofice: The Information contained in this fax and any attachmeants may be
legally pivileged and confidential. IF you ate not an Infended reciplent, you are heteby
nolified that any dissemination, distibulion of copying of this fax is sirictty prohibited. I yvou
have receivad this fax In enor, please neiity the sender and pemmanently destrey the fax and
any attachments Immediately. You should not retain, copy or use this fax or any
attachments for any punpose, nor disclose all of any part of the contents fo any other

person. Thank you
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. U.S. Department of Jus‘
Executive Office for Immigration Review

Board of Immigration Appeals
Office of the Clerk

3107 Lecsinoy Pike, Suite 2000
Falls Church, Virginin 2204}

Broadley, John, Esquire ICE Office of Chlef Counsel/CLE
41054 31st Street NW, Suite 200 1240 E. 8th St., Suite 519
Washington, DC 20007-0000 Cleveland, OH 441939

Name: DEMJANJUK, JOHN AD8-237-417

Date of this notice; 12/21/2006
Enclosed is a copy of the Board's decision and order in the above-referenced case, '

Sincerely,

Denns. Carns

Donna Carr
Chief Cletk

Enelosure
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1.S. Department of Juslio’ | Declalon nf’Boud of Immigration Appeals
Executive Offics For immigration Review

File: A08 237417 - Cleveland Date: -

Inre: JOBN DEMIANJUK &.k.. John Twan Demjanjuk DEC 2 1 2005
IN REMOVAL PROCEEDINGS

APPEAL

ON BEHALF OF RESPONDENT:  John Broadley, Esquire

ON BEHALF OF DHS: Stephen Paskey
Scaior Trial Attomey

CHARGE:

Nofice: Sec. 237(a)(dXD), I&N Act [8 U.S.C. § 1227(a}(4)(D)] -
Inadmissible at time of entry or adjustment of status under section

212()(3YE)), I&N Act [8US.C. § 1182(a){3)(E}(‘)] .
Participated in Nazi persecution

Sec. 237(a)(1X(A), I&N Act [8 US.C. § 1227(aX1)(A)] -
Inadmissible at time of entry or adjustment of status under section 13 of the
Displaced Persons Act (DPA), 62 Stat. at 1013 (1948)

Sec. 23Ta)(1)(A), 1&N Act [8 U.S.C. § 1227(a)(1)(A)] -
Inadmissible af time of entry or adjustment of status under section 10 of the
DPA, 62 Stat. at 1013 (1948)

Sec.  237(a)(1)(A), I&N Act [8 U.5.C. § 1227(a)(1)(A)} -
Inadmissible at time of cntry or adjustment of status under section 13(g) of
the Immigration Act of 1924, 43 Stat. 153 (1924)

APPLICATION: Deferal of removal under the Convention Against Torture

By decision dated June 16, 2005, the Immigration Judge denied the respondent’s motion toreassign
thiscaseto adifferent Immigration Judge (“CLY Recusal Dec.”). Inaseparate decision issued onJune 16,
2005, the Immigration Judge granted the government’s motion forapplication of collateral estoppel and
judgment as amatter of law, and denied the respondent’s motion to terminate removal proceedings (“ClJ
Collateral Estoppel Dec.”™). By decision dated December 28,2005, the Immigration Judge denied the
respondent’s application for deferral of removal under the Convention Against Torture, and ordered him

g0 *d G626 G08 EOL ‘ON Xvd 521130,*44910 Y18 Hd 0b:20 NHL 8002-12-03(
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remnoved from the United States to Ukraine, orin the alternative to Germany or Poland (“C1J Deferral
Dec.”). On January 23, 2006, the respondent filed a Notice of Appeal (“NOA™) with the Board of
Imimigration Appeals, arguing that the Immigration Judge's decisions werein error.! Theappeal will
be dismissed. '

1. BACKGROUND

The respondent is a native of Ukraine who first entered the United States on February 9, 1952,
pursuapt toan immigrant visajssued under the Displaced Persons Act of 1948, Pub, L. No. 80-774, ch.
647, 62 Stat. 219 (“DPA™). He was naturalized as a citizen of the United States in 1958. Exh. 5B.

OnMay 19, 1999, the governmeot filed e threc-count complaint in the United States District Court for
the Northern District of Ohio secking revocation of the respondent’s citizenship. Exh. 5A. Eachcount
alleged that the respondent”s naturalization had been illegally procured and must be revoked pursuant to
section 340(a) of the Immigration and Nationality Act (‘INA” or“the Act”), 8 U.S.C. § 1451(a), because
the respondent was not lawfully admitted to the United States as required by scction 316 of the Act,
8 U.S.C. § 1427(a). CountI asserted that the respondent wasnot eligible for a visa because he assisted
-in'Nazi persecution in violation of section 13 of the DPA. Count 1] asserted that the respondent was not

- gligible for a visa because he had been a member of 8 movement hostile to the United States, alsoin
violation of section 13 of the DPA. Count JII asserted that the respondent was ineligible fora visaor
adropission to this country becausc he procured his visa by willfully misrepresenting material facts.

Following a trinl that began on May 29,2007 , the district court tuled in the govemment's favoronall -
three counts. Exh. 5B. Indoing 50, the district courtissued separate findings of fact and conclusions of
law, and a “Supplemental Opinion” in which the court addressed the respondent’s defenses. Exiis, SBand

-4, The district court found that the respondent served willingly as an armed guard at two Nezl camps in
occupled Poland (the Sobibor extermination center and the Majdanek Concentration Camp) and at
the Flossenburg Concentration Camp in Germany. Exh. 5B, Findings of Fact (“FOF™) 100-05, 123-35,
162-68, 291.

“The district court found that Sobibor was created expressly for the purpose of killing Jews, that
thousands of Jews were murdered there by asphyxiation with carbon monoxide pas, and that the
respondent’s actions as a guard there coniributed to the process by which these Jews were murdered.
Exh. 58, FOF 128-32. The district courtalso found thatasmall aumber of Jewish prisoners worked es
forced laborers at Sobibor, and that the respondent guarded these forced laborers, “compelled them to
work, and prevented them from escaping.” Exh, 5B, FOF 133-34. The district court found that Jews,
Gypsies, and other civilians were confined at Majdanek and Flossenburg because the Nazis considered
themtobe “‘undesirable,” and that prisoners a1 both camps were subjected to iInhumene treatment, including

) We note thet the respondent filed an interlocutory appeal regarding the Immigration Judge’s June 16,
2005, decision denying his motion asking the Immigration Judge to recuse himself from the case and have
it randomly reassigned. In an order dated September 6, 2005, the Board declined to consider the
interlocutory appeal and returned the record to the Immigration Court without further action.

2
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* * forced labor, physical and psychological abuse, and murder. Exh, 5B, FOF 102-03 (Majdanek); 166-67
(Flossanburg). The district court further found that by serving as an armed guard at cach camp, the
respondent prevented prisoners from escaping. Exh. 5B, FOF 105, 168,

The district court concluded that as aresult of this wartime service to Nazi Germany, therespondent
was ineligible for the DPA visa under DPA § 13 because (1) he ad assisted inNaxi persecution and
{2) he had been a member of a movement bostile to the United States. Exh, 5B, Conclusions of Law
(“COL™) 46, 56. Inaddition, the district court concluded that the respondent was ineligible fora visa or
when he applied for 2 DPA visa. Exh. 5B, COL 68.

The distriet court’s factual findings with regard to the respondent’s wartime Nazi service rested
primarily on a group of seven captured wartime Genman documents which, according to the court’s
findings, identified the respondent by, amang otherthings, hisname, date of birth, nationality, fatbes’s name,
mother’s nane, mifitary history, and physical attributes, including a scar on his back. One of the German
documentswas a Dienstausweis, or Service Identity Card, identifying the holder as guard number 1393
at the Trawniki Training Camp (the “Trawriki card”). Inaddition toidemtifying information, the Trawniki
card contains a photograph that the court found resembles the respondent and a signature in the Cyrillic
alphabet that transliterates {o “Demyanyuk.” Exh. 5B, FOF 2-19,

Ina decision dated April 20, 2004, the United States Court of Appeals for the Sixth Circuit rejected
 the respondent’s claims and affirmed the district court’s decision in all respects. United States .
Demjanjuk, 367 F.3d 623 (6" Cir, 2004), cert. denied, 543 U.S. 970(2004). On December 17,2004,
the Department of Homeland Security served (he respondent with a Notice to Appeer ( NTA") charging
that he js removable under the above-captioned charges. Michael J. Creppy, who was then the Chief
Immigration Judge, assigned the case to himself.?

On February 25,2005, the govemment filed a motion asking the immigration court to apply collateral
estoppel to the findings of fact and conclusions of law in the denaturalization case, and to hold that the
sespondent jsremovable as amatter of law on the charges contaitied in the NTA. Exh. 5. On April 26,
2005, the respondent filed a motion to reassign the case {0 arandomly-selected judge at the Arlington
Immigration Court. Exh. 9.

On June 16,2005, the Chieflmmigration Judge denied the respondent’s motion to reassign, granted
the government’s motion to apply collateral estoppel, and held that the respondent was remaovable as
charged. Exhs, 19and 20, The ChiefImmigration Judge also held that, as an alien who assisted inNazi
persecution, the respondent was barred as a matier of 1aw from all forms of relief from renoval other than
deferral of removal under the Convention Against Torture. Exh. 20.

2 Allreferences in thisdecision to the “ChiefImmigration Judge" are to Michael J. Creppy, who was Chief
Immigration Sudge at the time of the respondent’s removal hearing.

3
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' Thereafter, the respondent filed an application for deferral of removal. Exh.31. OnDecember28,
2005, the Chief bmmigration Judge denied the respondent’s application for deferral of remooval on the
ground thathe failed to meet his burden of proving: 1) that he was likely to be prosecuted if removed to
Ukraine; 2) that if prosecuted he was likely to be detained; and 3) that if prosecuted and detained, he was
likely to betortured. The Chief Immigration Judge ordered the respondent removed to Ukraine, with
alternate orders of removal to Germany or Poland. Therespondent filed a timely appeal to the Board of

Immigration Appeals. :
I1. THE CHIEF IMMIGRATION JUDGE'S DECISIONS

A. The Immigration Judge’s Junc 16, 2005, Decision Regarding the Assignment of the
Respondent’s Case

The ChlefImmigration Judge assigned himselfto hearthe respondent's case, On April 26, 2005, the
respondent filed a Motion to Reassign to Arlington Jmmigration Judge. The respondent raised three ssues
in support of hismotion: 1) that the ChiefTmmigration Judge lacked the suthority to preside over removal
proceedings; 2) that the Chieflmmigration Judge should recuse himself because a reasonsbie person would
question his impartiality; and 3) that due process requires random reassignment to an Atlington Immigration
Court Judge.

Ipadecision dated June 16, 2005, the Chief Immigration Judge denied the respondent’s motion,
deciding that 1) hedid bave the authority to conduct removel proceedings; 2) despite the respondent’s
allegations to the contrary, recusal was not warranted because a reasonable person, knowingall of the
relevant facts, would ot reasanably question hisimpartiality; and 3) due process did not require random
Immigration Judge assignment of the respondent’s removal proceedings.

B. The Immigration Judge’s June 16, 2005, Decision Regarding Collateral Estoppel

OnFebruary 21, 2002, the United States District Court for the Nosthern District of Ohio, Eastemn
Division, entered judgment revoking the respondent’s United States citizenship. United States v.
Demjanjuk, No. 1:99CV1193, 2002 WL 544622 (N.D. Ohio Feb. 21, 2002) (unpublished decision).
The United States Court of Appeals forthe Sixth Clreuit affirmed this decision on April 30,2004, Unifed
States v. Demjanjuk, 367 F.3d 623. On February 12, 2003, the respondent filed a motion for relief
pursuant to Fed.R.Civ.P. 60(b). The district court denied the motion on May 1, 2003, and the United
States Court of Appeals for the Sixth Circuit affirmed the decision on April 20, 2005. United States v.
Demjanjuk, 128 Fed. Appx. 496, 2005 WL 910738 (6* Cir. 2005),

On February 25, 2005, the government filed a Motion for the Application of Collateral Estoppel and
Judgmentasa Matter of Law and a briefin support of the motion. The government contended that each
of the factual allegations set forth in thc NTA was litigated and decided during the respondent's
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denaturalization proceedings and that, with the exception of allegation nomber 22,% those facts were
necessary to the judgment in that case. Thus, the government argued that the respondent should be
precluded from contesting the issues in removal proceedings. The governmentalso argued that collateral
WW@W:MmHﬁgﬂhg&elegﬂ conclusions in'the denaturalization proceesdin

concerning his eligibility for a DPA visa and the lawfulness of his admission to the United Statesg.

The Inmigration Judge found that collateral estoppel did a ly to all of the allepati

number 22, and tothe charges contained inthe NTA., Speciﬁml},; the Im;ﬁon?&ﬁm?nfhp:
remaval proceedings before hixn, the government sought toremove therespondent based on the same
factual end legal issucs presented in the denaturalization case, %ehnmigtaﬁon.ludge went through each
allegation of fact atissue, and determined that the court had reached a decision oneachone, and that

f‘act alleged ﬁ:ﬂnf.NTA (exceptallegation number 22)wasnecessary and essential to the disu'ictcoc::’.i
judgment revoking the respondent’s citizenship. Therefore, the Immigration Judge found that the
respondent was collaterally estopped from relitigating the factual and legal issues presented, and that ke was
removable pursuant to the four charges of removability. '

C. The Immigration Judge’s December 28, 2005, Decision Regarding Rellef from Removal

The Immigration Judge noted thatthe respondent’s epplication for defiaval of removal is
mdeﬂyingpm.:ﬂses: 1) prisoners in Ukraine are frequently subjected to serious abmmmmm
who arc potenitially embarrassing to the Ukranian government are at risk of physical harm and death, and
3) heisuniquely at risk of torture ifhe is retnoved to Ukraine. The Immigration Judge found that the
cvidence of record did not support a finding that the respondent would be prosecuted in Ukraine because
ofhis Nazi past. Inreaching this decision, the Immigration Judge noted that Ukraine hag notcharged,
indicted, prosccuted, or convicted a single person for war ciimes committed in association with the Nazi
government of Germany. The Immigration Judgealse found that the evidence ofrecord did not support
afinding tha:ih? respondent would likely be detained while awaiting trial orasa result of copviction,
Finally, the Immigration Judg= found the respondent’s assertion that he would likely be tortured iftuken into
custody in Uksaine to be speculative and not supponted by the record. Forthese reasons, the Immigration
Judge denied the respondent’s application for deferral of removal because he found that he had not
established that he was more likely than not 1o be tortured if removed to Ukruine.

1II. DISCUSSION

Onappeal the respondent arguesthat: 1) the ChiefTmmigration Judge has no jurisdiction
removal proceedings; 2) the Chief Immigration Judge impropery reﬁlseg to recus:himsclfas mi;c;
applicable Jaw; 3) the Chief Immigration Judge improperly refused to assign thercspondent’s caseona
random basisto mhmﬁgaﬁonJMgcdﬁngh&eAﬂmgmmVﬁ-giﬁahm@nﬁmComM&mm
for casesarising in Cleveland, Ohio; 4) the ChicfImmigration Judge exroneously found that certain facts

* Allegation 22 Inthe Notice to Appear reads as follows: “Your continued, paid servi

: i : ice for the Germans,
spanning more than two years, during which there is o evidence you attempted to desert or seek
discharge, was willing.”
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relcvant totheremovability issue had been csteblished by colleteral estoppel; and 5) the Chiefimmigration
Judge erroneocusly found that the respondent was not eligible for deferral of removal pursuant to the
Convention Apainst Torture, Each of these arguments is addressed below. '

A. The Power of the Chief Inmigration Judge to Conduct Removal Proccedings

Therespondentargues that the position of Chief Immigration Judge is purely administrative, i.e., that
the regulstions do not confer on the Chief Jmmigration Judge the powers of an Immigration Judge to
conduct hearings, and thereforethe Chief Immigration Judge was without authority to conduct removal
proceedings in this case. We disagree.

The Attorney General has been vested by Congress with the authority to conduct removal proceedings
under the INA and to “establish such regulations™ and “delegate such authotity” as may be needed
to conduct such proceedings. See section 103(g)(2) of the Act; 8 U.S.C. § 1103(g)(2). 1n 1983, the
Attorney Genersl created the Executive Office for Immigration Review (“EOIR") to carry out this
function. 48 Fed, Reg. 8038 (Feb. 25, 1983). The aunthority of various officials within EQIR, including
Immigration Judges and the Chief Tnimigration Judge, isdlscussed in the regulations at 8 CF.R. §§ 1003.1
through 1003.11.

The duties of the Chief Immigration Judge are set forth as follows:

The Chief Immigration Judge shall be rosponsible for the general
supervision, direction, and scheduling of the Immigration Judgesin the
conduct of the various programs assigned to them, The Chief Immigration
Judge shall be assisted by Deputy ChiefImmigration Judges and Assistant
ChiefImmigration Judgesin the performance ofhis or her duties. These
shal] include, but are not limited to:

(n) Establishment of operational policies; and

(b) Evaluation of the performance of Immigration Courts, making
appropriate reports and inspections, and taking corrective action where
indicated.

8 C.F.R. § 1003.3.

Werejectthe argument that the regulatory provision which sets forth the duties of the Chicf Immigration
Judgeisa comprehensive grant of authority which precludes him from performing any other duties. The
regulation sets forth only some ofthe specific responsibilities and duties assigned to the ChiefTrmmigration
Judge. However, the explicit language of the regulation makes clear that the ChiefTmmigration Judgeé's
duties are “not limited to" those explicitly referenced in the repuletion. Therefore, we must determine
if conducting removal proceedings falls within the other duties for which the ChiefImmigration Judge
is responsible.
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" Pursuant to 8 C.F.R. § 1003.10, Immigration Judges are authorized to presids over exclusion,
deportation, removal, and asylum proceedingsand any other proceedings “which the Attomey General may
assignthemto conduct.” “The texm immigration udge meaps anattomney whom the Attorney General
gppoints a3an administrative judge within the Exccutive Cffice for Immigration Review, qualified to conduct
specified classes of proceedings, including a hearing under section 240 of the Act. Animmigration judge
shall be subject to such supervisionand shall perform such dities as the Attorney General shall presetibe,
but shall not be employed by the Immigration and Natutalization Ssrvice.” 8 C.F.R. § 1001.1(1).

The ChiefImmigration Judge is an attomey whom the Attomey General appointed as an administrative
judge within the Executive Office for Immigration Review. In this context, we note that his position
description indjcates that the Chief Immigration Judge’s “occupational code™is “905,” which isthe code
forattorney. Exh, 19A. The Chiefimmigration Judge is also “qualified to conduct specified classas of -
proceedings, including & hearing under section 240 of the Act” as required by theregulation. Thatheis
considered qualified to conduct such procecdings is manifest by the fact that his position description, signed
by thedirector of EOIR, the Attorney General's delegate, explicitly provides that “{wihen called upon, {the
Chief Immigration Judge] performs the duties of an immigration judge in areas such as exclusion
proceedings, discretionary relief from departation, claitms of perscoution, stays of deportation, recission of
adjustment of status, custody determinations, and departure control.” Exh. 19A.4 Because the Chief
Immipration Judge s an attomey appointed by the Attorney General’s desipnee (the Director of EQIR) as
an administrative judge qualified to conduct removal proceedings under section 240 of the Act, we
conclude that he is an Immigration Judge within the meaning of 8 C.F.R. § 1001.1(1), and therefore had
the authority to conduct the removal proceedings in this case.®

B. Recusal of the Chief Immigration Judge

The respondent argues that the ChiefImmigration Judge should have recused himself from hearing this
case because a reasonable person, possessed of all relevant facts, might reasonably question his
impartinlity. Specifically, the respondent assertsthat because the Chief Immigration Judge wrote alaw
reviewarticle addressing the treatment of Nazi war criminals under United States immigration law, and

4 The position description states that“{w)hen called upon, {the ChiefImmigration Judge] performs the
duties” of an Immigration Judge. However, there is no statutory or regulatory authority requiring a higher
authority in EOIR or the Department of Justice to “call upon” the Chief Tmmigration Judge to actasan
Immigration Judge before he has the authority todo so. Therefore, we reject the respondent’s suggestion
that the autherity of the Chieflmmigration Judgeis limited based on the language in the position description.
instead, the language of the position description simply acknowledges the reality thet the ChiefEnmigration
Judge may occasionally be “called upon” o “perform[] the duties” of an Immigration Judge by workload
and other considerations.

$ We note thatthe Board of Immigration Appeals and the United States Court of Appesls fortha Sixth
Cireuit have both affirmed a decision in which the ChiefImmigration Judge performed the duties of an
Immigration Judge. Matter of Ferdinand Hammer, Filc A08-865-516 (BIA Oct. 13, 1998), afd,
Hammer v. INS, 195 F.3d 836 (6™ Cir, 1999), cert. denied, 528°U.S. 1191 (2000).

7
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* because two of the three cases he heard over a period of many years dealt with this issue, the Chief
Inunigration Judge's declsion to sppoint himelf to hear this case raises serious concerns about his
impartiality.

In a 1998 law review atticle, the Chief Immigration Judge addressed the treatment of Nazi war
criminals under United States immipration law. See Michael J. Creppy, Nazt War Criminals in
Immigration Law, 12 Geo. Immigr. L.J. 443 (1998). The article attempts, by its own terms, tobe a
“comprehensive presentation” on the faw relating to the removal of persons who assisted in Nazi
persecution. Thefirstten pagesare devoted to“historical development” of the law in this area. Inthis
sacton of the article the ChiefImmigration Judge noted that it is belisved that a high number of suspected
Nazi War Criminalsillegally entered the United States under™the Displaced Persons Act of 1948. Jd. st
447. The DPA is the provision of law under which the respondent entered this country in 1951,

The next fourteen pages of the lawrevicw article discuss the investipation, apprehension, and attempted
removal of persons who allegedly assisted in Nazi persecution, including a detailed and objective discussion
ofthe removal process. Jd. at453-67. The final three paragraphs-Jess than one published page in the
articlo—discussthe Chief Immigration Judge’s opinions “on the future of this erea of immigration law.”
Those paragraphs read, in their entirety:

A. Time Issue

The issue of Nazi War Criminals in immigration law will eventuaily
subside, This isnot because of a lack of interest, ratherit isareflection
of the challenge we face every day — the passage of ime. Ithas been
nearly 52 yearssince World War [T ended. Ifaperson had been 18 years
old ai the time the war ended, he would be 70 years old today. This
“biological solution” as it has been called, effects [sic] not just the ability
1o find the Nazi War Criminaly alive and in sufficient health to stand trial,
butalso it challengesthe government’s ability to find witnesses to testify
to the atrocities. It is a simple fact that time will resolve the problem.

B. A Change in Scope or Focus

Where will this leave this area of immigration law? The author belicvesthe
focus of the govemment eforts will or should tum to targeting the removal
of other war crime criminals believed to have committed similar atrocities,
Forexample, inthe Jast few years we have seen the devastation that has
occurred in areas such as Bosnia, Somalia, Rwanda and Liberia.

The IMMACT 90 included arevision to our Immigration laws, in section
212(a)}2)(EXii), which mandates that aliens who have committed
genocide not be admitted into the United States, Ragrettably, itis quite
possible that some of the perpetrators of these crinmes against humanity
fhave reached or may reach safe harbor within U.5. borders. Withthe

g
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emphasis on removing Nazi wer crirninals diminishing as a natural effect of
time, the govemment may seek to renew itsefforts by ferreting thisnew
crop of war criminals. Itisa sadtwﬁmonytohmnuﬂtythalasasocicty
we contbnue to gencrate war criminals. Aslong aswe persist in taking
action agrinst them, we continue to triumph over them,

Id at467.

The respondent argues that the ChicfImmigtation Judge's personal views on the need for aggressive
prosecution of suspected Nazi war criminals under U.S. immigration law betrays an improper bias.
Respondent’s Br. at 18. Spesifically, therespondent argues that “the Chief Immigration Judge's opinion
that those suspected of having committed war crimes and *similar atrocities’ should be “targeted for
removal,’ revealsalack of impartiality towards aliens — such as the respondent — who have been placed
in removal proceedings and charged with participation in Nezi persecution or genocide underthe INA.?
Respondent’s Br. at 18. We disagres,

The standard for recosal of an Immigration Judge is whether“jt would appeer to areasonable person,
knowing all the relevant facts, that the judge’s impartiality might reasonably be questioned.” Office ofthe
Chief Immigration Judge, Opcrating Policies and Procedurcs Memorandum 05-02: Procedures For
Issuing Recusal Orders in Immigration Proceedings (“Recusal Memo™), published in 82 Interp, Rel, 535
(Mar. 28, 2005), The Board has declared thatrecusal is warranted where: 1) analien demonstrates that -
he was denied a constitutionally fair proceeding; 2) the Immigration Judge has a personal bias stemming
from an extrajudicial source; or 3) the Jmmigration Judge's conduct demonstrates “pervasive biasand
prefudice.” Matter of Exame, 18 1&N Dec. 303 (BIA 1982).

Intotal, the respondent’s claims ofbiasmpmtﬁsednnﬁwerﬂmnahalfdomaenminazs-page
article. Wenotethat the Chieflmmigmtion Judge did not meke any comment that wowdd appearto commit
himto a partiéular course of action or outcome in this or any other case. In fact, he did not specifically
mention therespondent and he made no statement indicating any personal bias or animosity toward the
respondent orany otheridentifiable individual. Instead, he emphasized thatthe respondentsin Holtzmzn
Amendment cases are entitled 1o due process protections such as an evidentiary hearing and both
administrative andjudicial review, and that the government hasthe burden of proving its allepations by clear
and convincing evidence. See 12 Geo. Immigr. L. ], at 464,

Wefind that the Chief Immigration Judge’s law review article expressed nothing more than abinsin
{favorof upholding the lew as epacted by Congress, whichisnot a sufficient basis forrecusal, See Buell
v. Mitchell, 274 F.3d 337, 345 (6" Cir. 2001) (noting that “[i]t is well-established that a Judge’s
expressed intention to uphold the law, or to impose severe punishment within the linsits ofthe law upon
those found guilty of a particular offense,” is pot a sufficient basis forrecusal); United Statesv. Cooley,
1 F.3d 985, 993 n4 (10™ Cir, 1993) (“Judges take an oath to uphoid the Jaw; they are expected
todisfavor itsviolation.”); Smith v. Danyo, 585 F2d 83, 87 (3™ Cir. 1978) (noting that “there isaworld
of differentce betwecn a charge of biss against a party . . . and a bias in faver of 2 particular legal
principle™); Baskinv. Brown, 174 F.2d 391,394 (4" Cir. 1949) (“A judge cannot be disqualified merely
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. - because he believes in upholding the law, even though he i !
we find no instances of a federal judge haﬁmumm&m’?mﬂ;’imﬁ&r sty
where he or she made general statements about an area of law. Compare, e.g,, United States v‘}::s:’o;'e. .
.supra._at995 (recusal required wherejudge appeared on “Nightline” mdexpr::ssedstrong vieﬁahz{
apending case); United States v, Microsoft Corp,, 253 F.3d34, 109-15 {®.C.Cir. 2001)(district cowurt
Jjudgecreateden appearance of impropricty by making “erude” comments to the pressabout Bill Gates
and frmerMimaoﬁ oﬁicaals.); Robertsv. Batlar,625F .24 125, 127-30 (6" Cir. 1 980) (disqualification
m{igw u;gmww;?ﬂmommwh«enge stated dmingapre—u-inlhuring:
e 1san honorable man and know intenti iseri
o he would never intentionally discriminate

Wealso note that the standard for recusal can only be met by a showing of 2 i ;
v, Drug E::ybrcemenmdnﬁn, 148 F.3d 1199, 1204 (10™ Cir. 1998) (ad;gi:isu‘:tlilig:r;f::f:;ﬁ:
presumption of honeaty end integrity” which may be rebutted only by a showing of actual bias); De/
Vecthiov. llinois Dep't of Corr., 31 F.3d 1363, 137173 (7% Cir. 1994) (en banc) (ebsent a fimaci |
interest or othrer clear motive for biss, “bad appearances alone™ donot require disqualification of a Judge
;i:dcul; mefhnn: g:umd? dlzce»ﬂnhgigﬂu:le lCiumefhmgmon Judge’s decisions orthe record cstablishos that
e onJudge wasa y biased against the respond respon ;
any ervor in the decisions which allegedly resulted from bias. ealonordocsthe Aot pointto

We alsoreject the respondent’s argument regarding the alleged appearance of impropri
_ thefactthat although the ChiefImmigration Judge prosided ov:g;-onlythreeremoval mszsn;gmbﬁz
2006, two of those cases involved aliens who allegedly assisted in Nazi persecution. The respondent
argues that the Chief Immigration Judge has“exhibited an unmistakable interest” in Holtznan Amendment
cascs by writing alaw revicw article about such cases and presiding over such cases during aten-year
period when he heard a total of three cases. Respondent’s Br. at 19-20. The respondent speculates that
25;5 intem:ltm shg\;s‘;aldecici!ed lack of judicial impartiality, if notoutright bias, and that by presiding over
is case ief Immigration Judge js attempting to “dictate™ i i
Respondent's Br. at20, 23, We dissgros, - the outcome of this procesding,

Ajudge isnot preciuded from taking a special interest in a certain area of law, and the fact thatajudge
hasdone sodocs notimply that the judge cannot fairly adjudicate such cases. See e.g., United States v
Thompson, 483 F.2d 527, 529 (31 Cir. 1973) (bas in favor of a legal principle does not necessanily
indicate bias against aparty). Moreover, federal courts have recogttized that a departure from random
assignment of judges, including the assignment of a case tothe Chicf Judge, is permissible whena case s
expected to be protracted and presents issues that are complex orof great public interest. Forexample
in Matter of Charge of Judiclal Misconduct or Disability, 196 F 3d 1285, 1289 (D.C. Ciz. 1999) :he:
D.C. Circuitupheld alocal rule permitting the Chief Judge to depart from the random essignment of c:asa
ifhe concluded that the case will be protracted and a non-random assipnment was necessary for the
“expeditious and efficient disposition of the court's business.” The appeals court firther recognized that
ft was permissible for the Chicf Judge to assign such cases to judges who were “known tobe efficier” and
who had sufficient time in their dockets to “permit the intense preparation required by these high profile
cases.” Id. at 1250.

10
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* Wernolethat Holtzman Amendment cascs are gesicrally complicated and require preparation of lengthy
writtendecisions. In contrast, most decisions by Immigration Judges in removal procecdings aredecided
in enoral opinionissued from the bench immediately aficr the evidence has been presented.® The Chief
Immigration Judgehad previously presided ovu-aHoll:anauAmndmentcase.hadpubliaindanaxﬁclein
thst area of law, and was not burdened with an overcrowded docket, Forthese reasons, we find that it
was reasonable forthe ChiefTmmigration Judgetoassign the caseto himself, i.e., he had the time necessary
toconduct this caseand theexpertise needed to handle it in & fair, impartial, and efficleit manper. Thws,
we conclude that an objectively reasonsble person would not regard the Chief Immigration Judge’s
assignment of this case to himselfas a reason to question hisimpartiality, Rather, such aperson would
likely conclude that the assignment was both reasonable and justified.

After reviewing the record, we find that a reasonable person knowing all the facts of this case would
not questionthe Chicf Tmmigration Judge’simpartiality, Moreover, the respondent has not shown that he
was denfed a constitutionally fair proceeding, that the Immigration Judge had a personal bias against him
stemming from anextrajudicial source, or that the Chief Immigration Judge’s conduct demonstrateda
pervesive biasand prejudice againsthim. Forel] of thesereasons, we conclude thet the ChiefImmigration
Judge was not required to recuse himself from the respondent’s removal proceedings.,

C. Assignment of the Respondent’s Case on 2 Random Basis

Therespondent argues that the Chief Immigration Judge should have assigned therespondent’scase
to an Arlington immigration Judge on amndom basis. Specificatly, citing to 8 C.F.R. § 1003,10, the
respondent arguesthat by singling out therespondent’s case and imposing himself as arbiter of hisremoval
proceedings, rather than sllowing the case to be assigned to an Immigration Judge on a random basis
according to the method routinely employed by the Arlington Immigration Cowt, hesidestepped the proper
regulatory procedures. Therespondent asserts that the Chief Immigration Judge’s actions raise such
serious due process concerns that the respondent was deprived of a fair hearing.

In support of his argument, the rcspondent points to cases which note that ope tool to help
cnsure faimess and impartiality in judicial proceedings is the assignment of cases to available judgeson
a random basis, See Beatty v. Chesapeake Cir., Inc.,835F 2d 71, 75 n.1 (4% Cir. 1987) (Murnaghan,
C.J., concurring) (“One of the court's techniques for promoting justice is randomly lo select panel members
1o hear cases.”). However, the respondent has pointed to no statute, regulation, or cass law which
affirmatively requires the random assignment of an Immigration Judge in removal praceedings, or
which strips the ChiefTmmigration Judge of the authority (o assign a specific casc. Indeed, at least
one fedeml courthasexpressly concluded that random assignment is not required to satisfy the standard
of impartiality, stating that “{e}Ithough random assignment isan important innovation in thejudiciary,
facilitated greatly by the presence of compulers, itis nota necessary component to ajudge’s impartiality.
Qbertv. Republic W. Ins., 190 F Supp.2d279,290-91 (D.R.1.2002). Moteover, the respondent himself
acknowledgesthat random assignment is not “mandatory, but that it is appropriate given the history apd
circumstances of this unique case.” Respondent’s Br, at25. As discussed above, the Chiefmmigration
Judge had previously presided overaHoltzman Amendment case, had published an article in that areaof

&
¢ The Chief Immigration Judge issued three separate writlen decisions in this case.
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law, and was not burdened with an overcrowded docket. For these
! > Teasons, and because there i
authority mandating the random assignment of the reg ! et
pondent’s remaval
respondent’s argument on this point. proceedings, W rejectthe

D. Establishing Facts Rolating to Removability by Collateral Estoppel

The respondent next argues that the ChiefImmigration Judge im raper] i
ct{llate:al estoppel. Inhis June 16,2005, dwbiom&eﬁﬁeﬂmm:aﬁmﬂwgeai;gilsgﬂmgﬁﬁ
mﬂimpectto_all bui onc oftheellegationsinthe NTA. Therespondent argues that collatero} estoppel
;:i:inn;ﬂ:hea?phedto :1;] p;l"esﬂ,c:tdc:isi_l because the respondent did not have a full and fairopportunity to
gatethe issueson efTmmigration Judge pranted th ?
Titgrts e 2s : §¢ granted the government’s collateral estoppel

The doctrine of coliateral estoppe, or issuc preclusion, provides that “once an jssy
ne?maﬁly det:nn.inedbyawmtof mmjﬁﬁiwmmmmnﬁmhmcmzx::ﬁﬁ
suitsbased ona dxﬂ'?rent cause of action involving a party tothepriorlitigation.” Hammerv, INS, 195
F.3d 836, 840 (6% Cir. 1999), guoting Montana . Unlted States, 440 US. 147, 153 (1979). 1o caes
involving the Board t_af Immigration Appeals, the United States Conrt of Appesls forthe Six.th Circuit
f!e_cided that the doctrine of collateral estoppe] applies only when Dtheissueinthe subsequent Btigation
m:.iaﬂiealtothatmolved inthe earlier litigation; 2)theissue wasactually litigated and decided in the prior
 action; 3) theresolution of the issue was necessary and essential to a judgment on the merits in the prior
litigation; 4) the party to be estopped was a party to the prior litigation (or inprivity withsucha party); and
5)the party to b estopped hara fullnd faifopportuntyto itigate theasue, /et 840 (catons oot
see also Matter of Fedorenko, 19 1&N Des. 57, 67 (BIA. 1984) (holding that an alien’s prior
denaturalization proceedings conclusively established the “ultimate facte” of a subsequent deportation
proceeding, so long asthe Issues in the prior suit and the deportation proceeding arose from “virtuall
identical facts" and there had been “no change in the controlling law.”). d

1. The Respondcent’s Collateral Esfuppel Argument Regarding the Trawniki Card

The respondent’s first collateral estoppel argument centers around the si. Germ
. ! h gnature on th
D:'e‘n..craumeis, or Service !denuty Card, identifying the holder as guard number 1393 atthee‘rrawnia;
Tm:mngCamp.. The Trawniki card also identifies the holder by name, date of birth, and other information,
and containsa signature in the Cytillic alphubet that transliteratesto “Demyanyuk." Exh,5B,FOF2-19.

In eammnlthemspo'nd?margued, unsuccessfully, that the Trawniki card did rotreferto hiro. In 1987
the respondent faced acriminal trial inlsrael, During that trial, the respondent offercd the testimony of Dr.
Julius Grant, 2 forensic document examiner who claimedthatthesignmeonthe?ravnﬂdwdmno;
‘made by the respondent. Inresponse, the Israeli government elicited testirmony ftom Dr, Gidson Epstein,
the retired he.ad of.the Forensi¢c Document Laboratory at the former Immigration and Naturalization
Service, Inhustatm.mny, Dr. Epstein rejected Dr. Grant's conclusions regarding the signature on the
Trawniki card, pointing out specific flaws in histestimony. See Exh. 17M. Therespondent's attorney
cross-examined Dr. Epstein, but did not question him about his critique of Dr. Grant’s testimony. The
Israeli court rejected Dr., Grant’s conclusions regarding the Trawniki card. Exh. 17G at 95-96,
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+ In rejecting the respondent’s cloitn that he was not the person named on the Trawniki
genanralizaﬁqnoomfmmd that Dr. Grent’s testimony in Israel was “not relfable or credible” mm:
portion of Dr. Epstein’s testimany. Exh. SB, FOF 22. The respondent subsequently filed aseries of post-
tri.al motions and an initial briefin support of his appeal to the United States Court of Appeals for the Sixth
Circult, none of which mention bls present allegation that Dr, Epstein testified falsely and that the district
court improperly relied on the testimony of Dr. Epstein in disregarding Dr. Grant’s testimony.

The respondent first raised the issue of Dr. Epstein’sallegedly false testimony in a reply bri
during the pendency of his appenl to the United States Court of Appeals fos; ther;pix{hbréeuiflmeg
Respondent’s Br. at 30. The Sixth Circuit refused to consider the issuc and granted the government's
motion to strike his reply briefon the ground that issues raised for the first time onappeal are beyond the
scope of the cowt’sreview, See 367 F.3d at 638. The Sixth Circuit also commented on the lack of
cvidence ot legal support offered with respect to the respondent's arguments regerding Dr, Epstein’s

" festimony. Specifically, the Court noted that the respondent “cannot raise allegations in the eleventh hour
without evidentiary or legal support, as ““issues adverted to [on appeal] in a perfunctory manner'
unaccompanied by some effor at developed argumentation, are deemed waived . ...™ Denyanjuk%?,
F.3d at 638 (citations omitted). !

We reject the respondent’s argument that he did not have a fair opportunity to litizate his clai
regarding the Trawniki card. The respondent knew (or should have lglpown) atl)l’ peﬂingent fa:;::::::
completion of Dr. Epstein®sdirect examination. However, he didnot raise any objection concerning Dr.
Epstein’s testimony during cross-examination, nor did he object to this testimony in his first post-trial
motions. Even when the tespondent appealed his case 10 the United States Court of Appeals forthe Sixth
Circuit hefailed to question the testimony of Dr. Epstein in hisinitial brief. It was only inareply briefthat
he finally raised thisissue. Atthatlate point inthe proceedings, and given what the Sixth Circuit foundto
beadearthofevidentiary or legal support, the Court found thatthe respondent had waived his opportunity
to raise a new argument and granted the government’s motion 1o strike his brief,

Collaterel estoppe] requires only that a party had a full and fair epportunityto litigate ral i
during the earlier procecding. A litigant cannct avoid collateral mmﬁz mld;yﬂmuﬁelim’m
Tault, an issue was not raised or evidence was not presented. See generally, N. Georgia Elec
Membership Corp., 989 F.2d 429,438 (11> Cir. 1993); Blonder-Tongue Laboratories, 402 U.S.3 13.
333 (1971) (collateral estoppel does not apply if the litigant, through no fault of his own, isdeptrived o';'
crucial evidenice or witnesses). Inthe present case, the responident was not prevented from raising his
concems about Dr. Epstein during the denaturalization case —rather, be simply failed to do so untit itwas
too late. See Demjanjuk 367, F.3d at 638 (citations omitted); see also United States v, Crozier, 259
F.34503, 21517 (6% Cir. 2001) (citations omitted) (noting that the Sixth Circuit generally will mothew
ie;snlms ﬁgﬂn first time in arepigmbljeé). B;cmlseﬁicmpondmhad afairopportunity to litigate his
claims , Epstein’stestimo id notdo 5o, he waivi imsi fzatl
and is barred from raising themnlrm. e thoseclaims n the denstraizationcase
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* 2. The Respondent’s Collateral Estoppel Argument Regarding Certain Dacuments

The respondent’s second collateral estoppe! argument centers around the difficuity he experienced
obtalning certain documents in his denaturalization proceedings, Heargues that the governmment's case
against him was founded on documents, most of which had been supplicdto the government by the former
Soviet Union or by states formed from the former Soviet Union, and that his ability to obtain other
documents from the files from which the govemment's documents came was limited or non-existent. He
argues that herelied on the U.S. Govemment to help him retrieve documents held by the government of
Ukruine, and the failure of the U.S. government to aggressively pursue these documents “cffectively denied
[him] a fair opportunity to litigate his case.” Respondent’s Br. at 36. We disagree.

The respondent first learned of the existence ofa KGB invastigative file that contained materials
periaining to him, i.e., Opetational Search File No. 1627 (“File 1627"), in May o£ 2001, OnMay {4,
2001, the respondent filed an emergéncy motion for continuance of the trial date in which ke
elleged “discovery abuse” by the govemment. Exh. 5G, docket entry 109. Twa days later, he fileda
supplemental briefin support of that motion, in which he raised issues about the contents of File 1627, 1.
docket entry 110.

OnMay 21,2001, the respondent filed a second emergency motion sesking to conduct additional
discovery relating to File 1627. Exh. 5G, docketentry 112; NOA Attachment D. The respondent sought
1o depose both U.S. and Ukranian officialy, and to obtain the contents of any investigative filesinthe
possession of Ukranian authorities relating to the respondent or his cousin, Ivan Arndreevich Demjanjuk,
“ifnecessary with theassistance of the United States government.” NOA Attachment D, OnMay 22,
2001, the district court denicd the respondent's motion to continue the trial date, but granted his motion
for discovery in part and permitted him 10 seek the investigative files. NOA Attachment E,

Two days later, at the respondent’srequest, the Director of the Justice Department’s Office of Special
Investigations ("OSI") sent a Jetter to Ukranian authorities making what he termed a “very usgent request”
for “copies of the complete contents” of File 1627. NOA Attachment F. The letter requested that
Ukraniap authorities advise OSI “tomorrow” as to whether File 1627 had been found and was being
copied,and whenthe copies could be expected at the U.S. Embassy It Kiev. Jd, "The letier notes that the

Director of OS] telephoned the Ukranian Embassy in Washingtan and personally discussed the matter with
Ukranian officials shortly before the letter was faxed to the embassy. Jd

Despite the urgent nature of OS1"s requcst, the Ukranian Government did ot respond for more than
2manths, Inaletterdated July 27,2001, 8 Ukranian official informed the U.S. govemment that“[ijn the
Directorate of the Security Service in Vinnytsya Oblast there isin fact an Operational Search File No,
1627, which deals with the course of the investigative work pertaining to I.M. Demyahyuk.” NOA
Attachment G. Thelettermade no referenceto the availability of copies or other access to the contents
ofthe file. Instead, the Jetter indicated that some 585 pages of material had been sent to Moscowin 1979,
Jd. The U.8. govenment submitted 2 copy of this letter to the respondent and 1o the court, together with
acomplete English translation and s cover letier on August 17, 2001 — after the trial but some 6 months
before the district court rendered a judgment against the respondent. Jd, There is no evidence that the
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respondent thercafter attempted to obtain copies of this material or that he sought to have the .S,
govemnient assist in obtaining such copies,

OnFebruary 21,2002, 6 months after the respondent received acopy of the July 27, 2001, letter from
a Ukranian official, the district court entered a judgment revoking the respondent's naturalized U.S.
citizenship. On March 1,2002, therespondent filed a comprehensive post-judgment motion askingthe
cowrt to amend its findings, alteroramend the judgment, grant a new trial, and/or grant rofiefunder Fed.
R. Civ. P. 60(b). Exh. 5G, docket entry 171. Atthat time, the respondent was fully aware of the U.S.
govemment’sefforts to obtain File 1627 and the Ukranian government’s response, and he had nio reason
to believe that the government had made further effortsto obtain the file. In thismotion therespondentdid
not raise the issue of the government®s efforts to obtain File 1627,

The respondent filed an appeal from the denaturalization judgment with the United States Court of
Appeals for the Sixth Circuit on May 10,2002. Again, he didnot ralse any issue relating to File 1627
in cither his jnitial brief ot his reply brief. On February 12, 2003, the respondent filed a second post-
judgment motion pursuant to Fed. R. Civ. P. 60(b), and again did not raise any issue with respect
toFilc 1627. Hismotion was denicd by the district court, and his appeal from that decision was djsinissed.
Exh. 170.

Therespondent’s removal proceedings were commenced jn Decembar 2004, OnFebruary 25,2005,
the government moved to apply collateral estoppe} to the findings and conclusions in the denaturalization
case. Therespopdent didnot raise any lssue rolating to File 1627 inhis bricf opposing the government's
motion, and the Chiof Immigration Judge granted the motion on June 16, 2005. Exh. 14.

While there is no provision for discovery in the course of removal proceedings, the Government
voluntarily provided various documants on July 22, 2005, attherespondent’srequest, One suchdecument
wasaMay 31,2001, e-mail from Evgeniy Suborov, an employee of the V.S, Embassy inUkxalne, 1o Dr,
Steven Coe, s government staff historian. NOA Attachment (“the Subotov e-mail™). The Suborov e-mail
states that File 1627 contained a large mumber of pages (585 of which apparently had been sent to
Moscow). Despite receiving the Suborov e-mail on July 22, 2005 ~ some 5 months before the Chief
Immigration Judge entered his final order, the respondent did not request that the ChiefImmigtation Judge
reconsider his decision granting collateral estoppe), nor did he raise any issuerclating to File 1627 before
the ChiefImmigration Judge in eny other context. On January 23,2006, the respondent filed aNotice of
Appeal with the Board, inwhich he raised his claims regarding File 1627 for the first time in the course of
his removal proceedings.

Itis well-established that appellate bodies ordinarily will not consider issues that are raised forthe first
time on appeal. E.g., Am. Trim L.L.C. v. Oracle Corp., 383 F.3d 462, 477 (6* Cir. 2004) (citations
omitted) (noting tha! the appeals court would not consider an argument raised for the first time in areply
brief). Consistent with regulatory limits on the Board's appellate jurisdiction, the Board hasapplied this
rule (o legal arguments that were not raised before the Immigration Judge. Matter of Rocha, 20 1&N Dec.
944,948 (BIA 1995) (citations omitted) (INS waived issue by failing to make mely objection). See also
8C.F.R. § 1003.1(b)(3) (Board’s appellate jurisdiction in removal cases s limited to review of decisions
by an Immigration Judge). Inaddition, the Board “wi)l not engage in fact finding in the course of deciding
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appeals,” 8 C.F.R. § 1003.1(d)(iv), and a party may not “supplement” the record on appeal, Matter of
Fedorenko, supra at 73-74.

Despite having a full and fair oppottunity to pursue his coneems regarding File 1627 during his
denaturalization proceedings, the respondent elected not to raise any issues relatingto File 1627 inhis fivst
post-trial motion, his direct appeal, and his subsequent motion for relief from judgment. Moreover,
although the respondent filed numerous pleadings with the Chieflmmigration Judge and appeared before
him on two occasions, he never: 1) mentioned File 1627;2) made his own efforts to examine oroblaing
copy of thefile; or 3)claimed that collateral estoppel should ba denied for reasons relating tothe file. For
these reasons, we find no erorin the Chief Immigration Judge’s decision w apply collatera] estoppel in this
case, and we reject the respondent’s arguiment that he wag denied a fair opportunity to litigate his case,
Becausc he did have the opportunity to reise his claims regarding File 1627 bolow, we conclude that those
clalms have been waived and we will not consider them now for the first time on appeal.

Wereject the respondent’s claim that he could not have raised the issue of File 1627 earlier and that
“new information” came to light after the Chief Immigration Judge granted the government’s motion for
collateral cstoppel in June 2005. As of August 17, 2001, the respondent was aware that File 1627
contained a large number of pages, only a few of which had been provided to the U.S. Government. He
wasalso fully aware of the U.S. Government’s written and telephonic efforts to obtain scompletecopy
of the file for him and the Ukranian povernment's response. Therefore, the documentsthe respondent
secks (o rely on as “new informetion” (Respondent’s Br. tabs 3, K and L) simply confirm what the
respondent knew or should have known long before his citizenship was revoked and the removal case
began. Forall of these reasons, we agree with the Chief Immigration Judge’s conclusion that the facts
established in the denaturalization case are conclusively established in his removal proceedings (thereby
rendering the respondent removable as charged) by operation of the doctrine of collateral estoppel,

E. Deferral of Removal under the Convention Against Torture

Finally, the respondent arguesthat the Chief Immigration Judgz etred in denying hisapplication for
defcrral of removal under the Convention Against Torture. A person seeking deferral of removal must
provethat itis more likely than not that he or she would be tortured if removed 10 a particular country.
BC.F.R. §§208.16(c)(2) and 208.17(a). Itisnotsufficient for an applicant toclaim a subjective fear of
torture, rather, the applicant must prove, through objective evidesive, that he or sheis likely to be tostured
in a particular country. Mater of J-E-, 23 1&N Dec. 291, 302 (BIA 2002). For purposes of the
Convention Against Torture, “torture”is defined as “uny act by which severe pain orsuffering, whether
physical or mental, is intentionally inflicted on a person” for a specific purpose, such as extracting a
confession or punishing the victim. 8 C.F.R. §208.18(a)(1). To qualify astorture, the act must also be
inflicted “by or atthe instigation of or with the consent or scquiescence of a public official orother person
acting inan official cepacity,” st ime when the victim Isin the offender’s “custody or physical cantrol,”
8 C.F.R. §§ 208.18(a)(1) and (6). “Torture js an extreme form of cruel and inhumane treaument and
does notinclude lesser forms of eruel, isthumane, or degrading treatment or punishment. . ..” 8C.F.R.
§ 208.18(s)(2). Moreover, “[a]n act that resuits in unanticipated or unintended severity of pain
and suffering is not torture.” 8 C.F.R. § 208.18(a)(5).
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The thrustof the respondent”s claim for deferral is that: 1) the United States Governiment created a
widespread public perception that he is responsible for crimes committed against Jewish prisonces by “lvan
the Terrible” at the Treblinka death camp; 2) the United States will encourage Ulkraine to arrest, detain,
and prosecute him ifhe is removed to Ukraine; 3) it is“irrational” to believe that the Ukranian government
will not comply with such requests; 4) many prisoners in Ukraine are subjected to mistreatment and/or
torture; and 5) the respondent is especially “vulnerable” to mistreatment and torture becase of his age,
In denying tharespondent’s application, the Chief Imumigration Judge concluded that the respostdent failed
1o provethree key facts: 1) thatas aresult of the government’s previous assertion that he was “Ivan the
Terrible” (an assertion that the government has not made in more than a decade), he is likely to be
prosecuted if removed to Ukraine; 2) that if prosecuted, he is likely to be detained; and 3) that if
prosccuted and detained, he is likely to be tortured. |

The Chief Immigration Judge relied on numerous exhibits showing that Ukraine has not chatged,
indicted, prosecuted, or convicted a single person for war crimes cormmitted in association with the Nazi
government of Germany, despite having mumerous oppartunitiesto do so, CITDefetral Dec. at 10 (citing
Exbibits 35 2t 12, 36, 37A at 15-22, 37C, 37G, 37H). Moreover, we nots that the respondent stipulated
{tiat several Ukranien nationals who assisted in Nazi persecution had not been indicted or prosecuted, nor
bad Ukraine requested theirextradition, despite the U.S. government's efforts to encoursge Ukraine todo
s0. Exb. 35 §§ 1-20. Wereject the respandent’s speculation that because of his notoriety , his case is
markedly different from others who have been retumed to Ukraine. Instead, the State Department's
advisory opinion letter” rebuts this claim by expressing the opposite opinion: that the government of Ukraine
is“very unlikely” to mistreat a “high-profile individual{}" such as the respandent. Exhs. 394 and 45. For
these reasons, and given the absence of any evidence of aNazd war eriminal facing prosecution in Ukraine,
the respondent’s speculative asgument is not persuasive. Therefore, weagree with the Chief Immigration
Judge that the respondent failed to establish that he is likely to be prosecuted if removed to Ukraine,

Wealso agree with the ChiefImmigration Judge’s finding that the respondent has not established that
beislikely to be detainicd even in the unlikely event that he is prosecuted in Ukraine, Assetforthinthe
stipulationsbetween the parties, Ukranian [aw allows for pre-trial release of criminal defendants, and lerge
mumbers of Ukranian criminal defendants are releasad fram custody whileawaiting trial, CIJ Deferral Dec.
at 11 (citing Exh. 35),

1 Werejectthe respondent’s argument that the State Department’s advisory opinion s inadmissible. In
thisregard, we note that the Pederal Rules of Evidence do not apply in immigration court proceedings.
Because the letter from the State Depariment is probative and its use isnot unfair to the respondent, we
find no errorin the Chief Immigration Judge’s consideration of the letter. See Matter of K-S-, 201&N
Dec. 715, 722 (BI1A 1993) (relying on State department advisory opinion ictter as“expent” evidence);
Matter of Ponce-Hernandez, 22 18N Dec. 784, 785 (BLA 1999) (noting that the test for edmissibiity
of evidence is whether the evidence is probative and whether its use is fundamentally fair so astonot
deprive thealien of due process); 8 C.F.R. §§ 1208.11(a) and (b) (the State Department may provide an
assessment of the acourasy of an applicant’s claims, information about the treatment of similarly-situated
petsons or “[s]uch other information as it deems relevant™).
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Finally, we agree with the Chiellmmigration Judge’s finding that although conditions in Ukranian
prisonsmay be harsh, itisunlikely that the respondent would be tortured if detained. In this context we
note that the evidence of record indicates that the government of Ukraine has permitted international
monlitoring of its prisonsand has engaged in improvement efforts. CLI Deferral Dec. at 12 (citing Exhs,
39A and 45). Morcover, we note that even if the respondent were to face harsh prison conditions
in the unlikely event that he faces detention, generally harsh prison conditions do not constitute totture.
See Matter of J-E-, 23 1&N Dec, at 301-04; see generally, Alemuv. Gonzales, 403 F.3d 572, 576 (8%
Cir. 2005) (roting that substandard prison conditionsare not a basis for relief under the Convention Against
Torture unless they are intentionslly and deliberately created and maintained in order to inflict torture);
Auguste v. Ridge, 395 F.3d 123, 152-53 (3" Cir. 2005).

Based on our revicwof the evidence of record, we conclude that the findings of the Chief Immigration
Judge are teasonable and permissible conclusions to draw from the record and that none of the findings
isclearly erroneous. 8 C.F.R. § 1003.1(d)(3)(). Simply put, the respondent’s arguments regarding the
likelihood of torture are speculative and not based on evidence in the record. See Matrer of J-F-F-,
23 &N Dec. 912,917 (A.G. 2006) (applicant fails to carry burden of proofifevidence is speculative or
inconclusive). Therefore, we reject the respondent’s erguments, and conclude that the ChiefImmigration
Judge cormrectly decided that the respondent failed to prove that he is likely to be prosecuted in Ukraine:
that if prosecuted, heisJikely to be detained elther prior to trial or 2s aresult of a conviction; and, that if
prosecuted and detained, he }s more Jikely than not to be tortured.

IV, CONCLUSION

Afterreviewing the record, we find no error in the ChiefTmmigration Judge’s thres decisions from
which therespondent appeals. We concludetha the Chiefimmigration Judge cormrectly found that the
respondent isremovable as charged and ineligible for any form of relicf from semoval. Moreover, wereject
the arguments raised by the respondent on appeal. For these reasons, the following ordershall be entered.

ORDER: The appeal is dismissed,

AN
f

OR THE BOARD
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Qffice of Deientiny avd Remeval Operntions
Cleveland, Chio

U.S. Department of Homeland Seeurity
1240 E. 9* Strect, Room 535

Cleveland, O11 44199

A U.S. Immigration
3 and Customs
ey Enforcement

PAR!

R

April 3, 2009

John H. Broadley, Esq.

John H. Broadley & Associates, P.C.
Canal Square

1054 Thirty-First St,, NW.
Washington D.C. 20007

Re: John Demjanjuk, AO8 237 417
Dear Mr. Broadley:

This letter is in response to your client’s, Mr. John Demjanjuk, A08 237 417, submission of
ICE Form 1-246, Application for a Stay of Deportation or Removal (Application), ' with U.S.
Immigration and Customs Enforcement (ICE), Office of Detention and Removal Operations
(DRO), on April 1, 2009. The Application requests that ICE stay Mr. Demjanjuk’s removal
from the United States for one year because it “would not be ‘practicable or proper’” under 8
C.F.R. § 241.6 due to his current medical condition. He further claims “urgent humanitarian
reasons” under 8 C.F.R. § 212.5 in support of his Application on the ground that his removal,
followed by the Federal Republic of Germany (FRG)'s arrest, detention, and confinement
pending trial, would be "such stressful events” that would amount to “inhuman and degrading
treatment to myself and my family.”

As you are aware, Mr. Demjanjuk has exhausted his administrative and judicial remedies to
review his removal from the United States under INA § 237(a)(4)(D), 8 U.S.C.

§ 1227(a)(4)(D) (inadmissible at time of entry or adjustment of status under INA

§ 2128(3)(5)(1), 8 U.S.C. § 1182(a)(3)(E)(i) (participated in Nazi persecution); INA

§ 237(a)(1)(A), B U.S.C. § 1227(a)(1){A) (inadmissible at time of entry or adjustment of status
under §§ 10 and 13 of the Displaced Persons Act, 62 Stat. at 1013 (1948)); and INA

§ 237(a)(1)(A), 8 U.S.C. § 1227(a)(1)(A) (inadmissible at time of entry or adjustment of status
under § 13(z) of the Immigration Act of 1924, 43 Stal. 153 (1924)). He therefore became
subject to removal to Ukraine, Poland, or the FRG. See INA § 241(a), 8 U.S.C. § 1231(a).
The FRG has agreed to accept him and on March 10, 2009, issued an arrest warrant for him,
alleging that hie was an accessory ta 29,000 counts of murder as a guard at the Sobibor
extermination camp from March to September 1943.

! Your March 31, 2009 cover lelicr requests that ICE waive the requiremicnts that Mr. Demjunjuk file his
Application in pcrson and pay the $153 filing fec. Pleasc be advised that the INA regulations prescribe that an
applican! “secking a fee waiver snust file his or hier affidavit, or unsworn declamtion made pursuant to 28 1.5.C.
{746, asking for permission to prosccule without payment of fec of e application, . . . and stating that he or she
is entitled to ar deserving of the benefit requested and the reasons for his er ler inability to pay." & CF.R.

§ 103.7(e)(1). Although your client has not subsiantiated his inability to pay the fes, the agency ogrees to waive
his sppestrance and the prescribed remittance.
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April 3, 2009

On April 2, 2009, an ICE Division of Immigration Health Services (DIHS) physici
conducted 2 hys’ic_al examination and concﬁ.ied that Mr. Demjanju(l? is m)egiheils;;l:;ble to
3’,’;‘ ,E?,,"‘dm? Uﬁﬁﬁuﬁﬂa A DP‘I% hYSipianhand nurse will be available to
ng the il ersoanel will monitor hi i iti ;
route from Cleveland, Ohio, to Munirg!, RO i3 medical condition while en

In summary, after reviewing Mr. Demjanjuk’s Application and DIHS’s assessme. i
ability to travel in light of t.ge factors enumerat 1% 8CFR.§2125and INA § ;;?(t;?z; (A)
8 US.C. § 1231(c)(2)(A), I have concluded that your client can safely fly from the Umte(g ’
States to the FRG. Accordingly, his Application is denied and no stay of removal will be
granted. Please note that & densal of & request for a stay is not subject to administrative or
Judicial review. 8 C.F.R. § 241.6(b) ("raeqlal ...ofa muest for a stay is not appealable™);
Moussa v. Jenifer, 389 F.3d 550, 555 (6" Cir. 2004) (field office director’s discretionary
decision “is thus unreviewable by [the Court of Appeals.]”). Please contact Superviso
Deten“ﬁt:on and Deportation Officer Chasles Winner at (216) 535.0364 if you have any
questions.

Sincérely,

Field Office Director

cc: John Demjanjuk
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AlJew Who Beat Jews in a Nazi Camp Is Stnpped of Hxs
Citizenship

8y ROBERT D. McFADDEN
Publahod: Friday, Febnuary 5, 1588

A Polish-born Jew accused of wartime atrocities surrendered his E-AL,
United States citizenship before a Federal judge in Brooklyn yesterday FRINT
and admitted that he brutalized Jewish prisoners in a Nazi forced- RePRNTS
labor camp and later entered this country legally. SHARE

But under an agreement with the Justice Department, the 77-year-old

Brooklyn resident, Jacob ‘Fannenbaum, will not be deported - an action the Government
had sought for a year - because dactors for both sides agreed that his age and failing health
would make it life-threatening.

Mr. Tannenbaum, who apparently suffered a stroke last August while testifying in the case,
acknowledged yesterday that he had heaten fellow prisoners, even out of the presence of
Nazi guards, while serving as a kapo, or inmate overseet, at the Gorlitz concentration camp
in what is now East Getmany in 1944 and 1945.

He also acknowledged the Government's main deportation charge, that when he entered
this country in 1949 he lied ebout his background, concealing that he had been a kapoina
camp and had participated in acts of persecution, Only three other Jews had bean accused
by the United States of war erimes, all in the 1950's, but none were deported.

"1 think frankly that this was a fair resclution of the case,” Neal M, Sher, director of the
Justice Department’s Office of Special Investigations, which brought the case, said after
Judge . Leo Glasser of Federal District Court signed an order stripping Mr. Tannenbaum
of the citizenship he had held since 1955.

“It's the best sclution for all concerned,” said Mr. Tannenbaum's attorney, Elilu S. Massel.
"It will also avold a truly ghastly trial, in which Jews would have had to testify against Jews,
none of whom really want tc remember.”

Elan Steinberg, the executive director of the World Jewish Congress, said in a statement
that his organization "feels that the Justice Department handled a very sensitive matter in a
most fair and equitable way, insuring that justice was applied in a firm but proper manner."

The case of Mr. Tannenbaum had provoked what many war-crimes experts and Jewish
leaders called deep complexities and passions, ruising such questions as why a Jew would
have collaborated with the Nazis, whether the persecuted can also be the persecutor and
haw such questions can be answered more than 40 years after the fact.

Some Jewish leaders, while disavowing sympathy for any collaboration with the Nazis,
drew distinetions between those who volunteered to help the Nazis and thase whe thought
they were saving their own lives by cooperating, often with the intention of easing the
brutzl life of fellow prisonters.

@Timas - Inslde NYTimas.com by E-Mall

I iy frecnaidaniadalan an it bats adi. ua

http:llwww.nyiimes.com!l988/02!05/nyregion/a-jew-who—bcat-jews-in—a—nazi—camp-is-strip... 4/7/12009



Case: 09-3469 Dpcument: 00615494445  Filed: 04/23/2009 Page: 136

A Jew Who Beat Jews in a Nazi Camp Is Stripped of His Citizenship - The New York Ti...

Kapos - from the German word Lagerkapo, or camp captain - were appointed by the SS,
hich supervised the-camps, and enjoyed special privileges such as better food, clothing
tﬁﬂ%ﬁ%ﬂs@ mé?:lxnpemud the work of other inmates,

According to members of his family, Mr. Tannenbaum, a retired dairy worker with three
children who has lived in Brighton Beach for almost 40 years and has been a respected
member of a synagogue, was born in Slenjawa, Poland. Conscripted into the Polish Army,
he was sent to three Nazi camps during World Wer IL

After some time in a Polish camp in 1942, he was sent with other relatively healthy
prisoners to the forced-labor camp in Galicia, where his Nazi captors blinded him in one
eye and severely injured his hack in a beating.

Finally, for eight months in 1944 and 1945, he served as a kapo in Gorlitz, supervising
1,000 prisoners who wotked there in an armaments factory, His children have said that, far
from persecuting Jews, Mr. Tannenbaum - the sole wartime survivor of a tamily of 12 -
protected fellow prisoners from far worse treatment by Nazi officers, Admitted All
Allegations :

But the Government, relying on what it called eyewitness accounts of Camp survivors now
living in the United States and Israe}, accused Mr. Tannenbaum in 8 detailed complaint of
"brutalizing and physically abusing prisoners” and of sometimes doing so “outside the
presence of German SS personnel.”

Mr. Sher, of the Office of Special Investigations, said yesterday that My. Tannenbaum had
“admitted each and every allegation in the complaint, specifically that while he wasa kapo
he engaged in physical abuses against prisoners even outside the presence of Germans.”
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UNITED STATES DEPARTMENT OF JUSTICE
EXECUTIVE OFFICE FOR IMMIGRATION REVIEW
BOARD OF IMMIGRATION APPEALS

In the Matter of John Demjanjuk File No. A 08 237 417

In removal proceedings

o A A L N

CERTIFICATE OF SERVICE
I hereby certify on that April 7, 2009 I caused a copy of the foregoing EMERGENCY
MOTION TO STAY REMOVAL to be served on the District Counsel of the Department of
Homeland Security (ICE) by hand delivery at:
Office of Chief Counsel, DHS/ICE

1240 East 9% Street, Room 585
Cleveland, Ohio 44199

and on the Office of Special Investigations which has handled the case before the Board by hand
delivery.of a copy thereof to:

Eli Rosenbaum®

Director

Office of Special Investigations
1301 New York Avenue, Suite 200
Washington, D.C.

9f 4 W L tdf bl

T Bkl

John Broadley d‘

Dated April 7, 2009

% Counsel has been informed that Stephen Paskey who formerly acted on behalf of the
Office of Special Investigations has left the Department of Justice.

7
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John H, Broadley

John H. Broadley & Associates, P.C.
1054 31" Street NW, Suite 200
Washington, D.C. 20007

Tel. 202-333-6025

Fax 301-942-0676

UNITED STATES DEPARTMENT OF JUSTICE
EXECUTIVE OFFICE FOR IMMIGRATION REVIEW
BOARD OF IMMIGRATION APPEALS

In the Matter of John Demjanjuk File No. A 08 237 417

In removal proceedings

RESPONDENT’S MOTION FOR LEAVE TO FILE REPLY
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Respondent, by his undersigned attorneys, hereby moves the Board for leave to file a
brief reply to the Government’s Opposition to his Motion to Reopen and Motion for Emergency
Stay.

The government has presented two arguments which may be misleading relating to the
double jeopardy issue and to Mr. Demjanjuk’s medical and physical condition. fhe reply

addresses those arguments succinctly.
Respectfully submitted,

JOHN DEMJANJUK

By: G_ﬂ
One of his attorneys

John Broadiey

John H. Broadley & Associates, P.C.
1054 31 Street NW, Suite 200
Washington, D.C, 20007

Tel. 202-333-6025

Fax 301-942-0676

E-mail Jbroadley@alum.mit.edu
Dated: April 9, 2009
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PROOF OF SERVICE

I, John Demjanjuk, Jr., hereby declare under penalty of perjury pursuant to 28 U.S.C.
1746 that on this 9" day of April 2009 I caused copies of the foregoing Respondent’s Reply to
Government Opposition and Respondent’s Motion for Leave to File Reply to be served on:
Eli Rosenbaum
Director, Office of Special Investigations
1301 New York Avenue, NW Suite 200
Whashington, D.C. 20530
AND
Office of Chief Counsel, DHS/ICE

1240 East 9 Street, Room 585
Cleveland, OH 44199

By Federal Express overnight service.

Signed A ﬁ19,2009@\ P
gned Ap <
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Joha H, Broadley

John H. Broadley & Associates, P.C.
1054 31" Street NW, Suite 200
Washington, D.C. 20007

Tel. 202-333-6025

Fax 301-942-0676

UNITED STATES DEPARTMENT OF JUSTICE
EXECUTIVE OFFICE FOR IMMIGRATION REVIEW
BOARD OF IMMIGRATION APPEALS

In the Matter of John Demjanjuk File No. A 08 237 417

In removal proceedings

RESPONDENT’S REPLY TO GOVERNMENT OPPOSITION TO
MOTIONS TO REOPEN AND FOR EMERGENCY STAY
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1. Double Jeopardy

The government argues (Opposition at 17-18) that the Israeli Supreme Court did not
acquit Mr. Demjanjuk of complicity in crimes at Sobibor. The government conveniently ignores
litigation that followed the Supreme Court’s reversal of Mr. Demjanjuk’s conviction.

The Isracli attomey general refused to bring charges against Mr, Demjanjuk. based on
Sobibor actions for several reasons, one of which is that it would have required consent of the
United States under the doctrine of “specialty” in that an extradited person can only be tried for
the offense for which he was extradited, another was that it might offend the rule against double

jeopardy in that Sobibor was mentioned in the Israeli indictment, evidence was introduced at trial

relating to Sobibor, and the attorney general himself argued on appeal that the court could find
Mr. Demianijuk guilty of offenses at Sobibor as it was covered in the indictment and adequate

roof was introduced at trial.

Under Israeli procedure, a-decision by the attorney general not to prosecute can be
reviewed in court. Ten petitions seeking to require the attorney general to prosecute on Sobibor
charges were filed and were heard by the Israeli Supreme Court sitting as a “trial” court. The
Israeli Supreme Court found that attomney general’s decision sound, including his concern about
double jeopardy:'

However, a number of other arguments put forward in favor of the
decision were not unreasonable. Among these was the possibility
that the 'double jeopardy' rule would be infringed. The Attorney-

General's concern in this regard was supported by the fact that
Demjanjuk’s presence in the Sobibor camp had been mentioned in

! The following quotation is from a summary of the Israeli Supreme Court’s decision
presented by the Israeli Ministry of Foreign Affairs. http:/f'www.mfa.gov.il/MFA/Anti-
Semitism%20and%20the%20Holocaust/Documents%20and%20communiques/DECISION%420
OF%20ISRAEL%20SUPREME%20COURT%200N%20PETITION%20CONCE Site visited
4/9/09. Because of time constraints counsel has not been able 1o obtain an English version of the
court’s actual ruling.
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the indictment and in other documents submitted as evidence in the
originl trial and in the appeal. Moreover, the prosecution had
argued in the appeal that the Court could convict Demjanjuk of
offenses committed at Sobibor since these had been proved before
the Court, and the defendant had hed an opportunity to defend
himself against these charges. Similarly, the presence of
Demjanjuk at Trawniki had also been considered by the Court,

We have attached as Attachment 1 copies of the relevant pages from the Israeli
indictment and also as Attachment 2 a copy of the Israeli Foreign Ministry’s summary of the

Supreme Court's ruling on the petitions to try Mr. Demjanjuk on Sobibor charges.

2. Mr, Demjanjuk’s Medical Condition

The government quotes snippets of the medical reports submitted by respondent
presumably to undermine respondent’s contentions about his state of health, Interestingly, the
govemment does not comment on the video clip submitted illustrating Mr. Demjanjuk’s physical
condition while being examined by the government’s own doctor.

The Board will no doubt have observed the strange situation of “the dog that did not

”

bar The govemnment, at great expense to the taxpayer, flew one of its own doctors to
Cleveland to examine Mr. Demjanjuk. The doctor did so. And the government has not shared
the doctor’s report on Mr. Demjanjuk’s condition either with the Board or with the respondent.
While the respondent has the burden of proving his case, the siriking absence of the
government’s own medical report on his condition undermines entirely the government's sniping
at his evidence by selectively quoting snippets of the medical reports. The government’s missing

medical report is a dog that did not bark but should convey a loud and clear message to the

Board.
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Respectfully submitted,

Dated: April 9, 2009

By:

JOHN DEMJANJUK

One of his attorneys ' g

John Broadley

John H. Broadley & Associates, P.C,
1054 31* Street NW, Suite 200
Washington, D.C. 20007

Tel. 202-333-6025

Fax 301-942-0676

E-mail Jbroadley@alum.mit.edu
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TRANSLATION

In the District Court of Jerusalem ° Criminal Case L1 Y /8¢
{Special Panel)

STATE OF ISRAEL
by the State Attorney's 0ffice
Hinistry of Justice

29 Salah-a=-Din Street
Jeruvsalem E

The Accuser

versus
IVAN (JOBN), son of Nicholai, DEMIANIUX
Born at Dub Macharenzi, Ukraine, Soviet Union, en April 3, 1920

Lately residing in the State of Ohio, U.S.A.
At present in custody in Igrael

. The Accused
INDICTMENT

The Accused is hereby charged as follows:

Statement of the Facts

A, "OPERATION REINHARDT™

1. {a) wirh the rise of the Nazi Party to pover, the persecution of the Jeus
became the oéficial policy of Germany. Between 1933 and 1945 Germany's
leaders developed this policy and ecarried it out in stages - begimming
vith measures to lsolate and dispossess the Jews and culminating with

their annihilation in =1l rerritories subject to the rule or influence
of the Third Refch.

’

{b) The Nazis called this plan of amnihilation the “Final Solution of the

Jewish Question in Europe.”

2. (a) On September 21, 1939, shortly afrer Nazi Germany's invasion of Poland,

the copmanders of tha SS§ Einsatzpgruppen (mebile killing units) were



Case: 09-3469 D?ﬁument: 00615494445  Filed: 04/2%12009 Page: 148

) A small group of S8 personnel, some hundred in number, were assigmed to
the command of Clohocnik. The members of this group were to gerve as
leaders o.f the death canps to be get up- under Operation Reinharde.
Between the years 1939 and 1940 these personnel bnd13peciallzed in
murdering mentally ill persoas in Germany in gas ch;nbers specially

constructed for this purpose. This Prcgran wag known at ;he time as

the “Euthanasia Program. ™

14) In addition to these SS persomnel, Soviet prisoners~of-war, who had
expressed thelr readiness to serve the Naris, were recruited for
Operation Reinharde (herefnafter - the “auxiliaries"). The auxiliaries
were prepared for their casks at the S§ training caomp at Trawniki and

acme of them were later assigned to serve in the death camps,

{c) The aux{liaries played an essentizl role in the annibilation of the
Jeve; without them, the commanders of Operation Reinhardt could net

have carried out their plan.

M) Serving as one of these auxiliaries was the Accused.

El
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(b) Many of che auxiliaries vere sent to serve In the Operation Reinharde

death cacps where they played a central role in the annihilation of the

Jews. *
']
'

r

(c) During their training at the Trawuik% Caop, at all tlmes during their
stay at the Canmp after cona:lerion ot{‘f“;éhe!; tra;niug’-' and even following
their assfignment to serwe c.utside :ﬁ;-'Camp. the auxiliaries knew that
they vere partners in the annihbilatioh of the Jevish peocple,

€. _THE DEATH CAMPS OF OPERATION REINBARDY

In accordance with the plan forzulated at Operation Reinharde"
Beadquarters, three desth camps were built fn Eastern Poland between

the wonths of February and July, 1842:

Belzec Cagg

built in Galicia, some 40 kilometers north of Lvov, was planned to
annithilate the Jews of the Krakow and Lvov distriets and began

operating in March 1942,

Sobibor Cag

built fo Central Poland, east of Lublin, was planned to annihilace the

Jews of the Lublin district and began oparating in April 1942,

Treblinka Camp

built some BO kilometers esat of Warsaw, was planned to anpihilate the
Jeus of the Warsaw and Radom districts and, larer om, the Jews of the

Bialystok district; it began operating in July, 1942,

149



45.

46.

Case: 09-3469 nycument: 00615494445  Filed: 04/2%2009 Page: 150

G. _THE REVOLT AND ‘TRE DISMANTLING OF THE CAMP

On August 2, 1943 the surviving remmants of the work parties revolted

against their oppressors. Hany of those who ravolted vere killed {n the

uprising, while others escgped to the neighboring woods. A small number

of those who escaped ranaged to survive until after the War.

Shortly after the revolt, the gas chambers at Treblinka were operated ”
for the last time. Aftervards, the $5 personnel and the a2uxiliaries
dismantled the Camp's structures, wiped ocut the last Jews remaining in
the Camp, burned the documents relating to the Cawp, ploughed over

the land and set up a farm on the site.

F)

TEE ACCUSED

HWISTORY OF THE ACCUSED FRIOR TO RIS ENLISTMENT IN THE S5 AUXILIARIES

47,

4g,

49,

50.

The Accused was born on April 3,-1520 in the village of Dub Macharenzi
in the district, vhich s today known as Kazatin and was foraerly knowm
48 Samgorodek, in the Ukraine, U.S.S.R.

Prior to his cali-up to the aTmy, the Accused worked in the discrict as
a farmer and tractor operator.

)

In the winter of 1940-1941, the Accuged was conscripted into the Soviet

army and posted to ar artillery unic.

In 1941, during the fighting, the Accused was Injured in his back by

shrapnel froz a shell and during the enturmn months of that year gtaved

. .
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52.

33,

54,

55.
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in various front~line hospltals until his recovery. Thie injury lef: a

scar on his back which remains te this day.
Following his recovery, the Accused was posted to another artilliery
unit which, at the end of 1941, vas sent to the front in the d}imean

Peninsula.

-

At some date between his above posting and May 21,-1942, the sccused

was taken prigoner by the Germans in the battles in the Kerch area of

the Crizmean Feninsula.

Following his capture, the Accused, together with other prisoners-of-
war from the same battle ares, wias transferred to a prisoner-of-war
camp at Rowvno in the Western Ukraine, an area which gt that time vas

under the control of the German army.

1. THE ACCUSED'S ENLISTMENT IN THE S5 AUXILIARIES

At some date after the Accused's tranafer to the Rowvno prisoner-of-war

caop and no later than July 19, 1842, the Accused was recruited to the

§§ auxiliaries from the prisoner-of-war camp in which he was being held
and transferred to the Trawnik{ Training Caep.

On his arrival st Trasmiki, the Accused vas given Identity No. 1393

and went through regular induction procecures, including receipt of an
fdentity card bearing his photograph and personal particulars. Inp this
Canp, the Accused was trained to serve with the auxiliaries, who were

to perform duties within the framework of Operation Reinhardc.
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Fo later than the beginning of October 1942, the Accused wvas trang-
ferre¢ to the Treblinka Death Camp, where he served with the SS

a2uxiliaties for some eleven wonths, 1.e., at least until Septenber

1943,

During this period, at a date close to March 27, 1943, the Accused
served for a short time at the Sobibor Death Canp.

Immediately following his arrival at Treblinka, the Accused was
assigned to Camp 2, where he carried out most of the acrs described

below.

-

J. THE ACCUSED'S PART IN THE MASS MURDERS AT THE GAS CHAMBERS

The Accused played an essential and active role in all stages of the

annihilation of the Jews in the.ges chambers at Treblinka,

The Accused used to stand at the entrance to the gas chambers, scme—
tizes armed with a3 sword or bayonet, sometimes with a whip or iron
pipe. Whenever a group of naked Jevg, coming from the Himmelstrasse,

would arrive at the vicinicy of the gas chamdbers, the Accused would

?

force his victime into the chambers whilst tormenting them on their way

to their death.

With the ueapons in his possession, the Accused stabbed his victims in
various pasrts of their bodies, tore pieces of flesh from their limba

and irjured them with great foree. All this was done whilst the

152
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L. THE CIRGUMSTANCES TN WHICH THE DEEDS WERE COMMITTED

77. In his deeds described above, the Accused displayed his hatred for
‘members of the Jewish people. The circumstances prevailing in che Camp
and the powvers with vhich the Accused was invested e-habled him to
express this hatred in all its intensity and to realize his intentfon
of annihilating the Jewish people by participating in their ;ass

murder.

78. The Accused committed the deeds attributed te him in this Indictment in
1542 and 1943. These years were part of “the period of rhe Nazt regime”
and “the period of the Second World War,™ ss these terms are defined in

the Nazi and Naz{i Colladorators {Punishment) Law, 5710-1950.

719. The Accused committed the deeds attributed to him in this Indictment in
the General Government area of Poland, a territory that wvas subject to
the rule of Nazi Germany and, as such, was regarded as “eneoy country,”

as thig term 1s definred in the said Lav.

30. The victims of the deeds attributed to.the Accused in thie Indictment

were Jews vho were persecuted by the Nazi regine and are therefore to
_ be regarded as “persecuted persons,” as this term is defined in the

said Law,
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82.

83.
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M. THE OFFENCES COMMITTED BY THE ACCUSED

In his deeds described above, the Accused — together with other persens
= caused the deaths of hundreds of thousands of Jews with the imtention |
of destroying the Jewish Pecple in whole or in part. By so doing, he

comitted crimes agaimst the Jewish People.

In his deeds described above, the Accuted = together with cther persons
- took part in the murder and annihilstSon of o civilian population. By

50 doing, he committed crimes against humanity.

In his deeds described above, the Accused - together with other persons
= in a conquered territory, took part in the murder of vembers of the
civilian populations of countries conquered by Hazi Germany. By so
doing, the Accused cormitted ua; crimes.

In his deeds described above, the Accused, vith premeditated intent,
caused the death of persecuted persons as such. By so koing, the
Accused comnitted crimes against persecuted persons; had he carried out
those acts it Israel ‘territory, the Accused vould have been guilty of

offences of murder under section 300 of the Penal Lav, 5737-1977.

PROVISIONS OF THE ENACTMENT UNDER WHICH THE ACCUSED TS CHARGED

Crime against the Jewlsh people, an offense under section I(a)(1},
as defined in section 1(b){1) of the Nazi and Nazi Collaberators

(Punishzept) Law, 5710-1950,
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2. Crime againsc humanity, an offense under sectfon 1{a)(2), as defineqd
in sectfon 1(b) of the m3zid Law.
3. Var crime, an cffense under section 1(a)(3), 26 defined in sectrion 1¢h)
of the said Law.
4. "  Crimes apaiast persecuted persons under section 2(f) of the said Law,
tegether with section 300 of the Penal Law, 5737-1977,
BAMES OF THE PROSECUTION WITNESSES
Isrgel
1., Eliyshu Rosenberg
2. Pinhas Epstein
3. Sonia Lewkowitz
4. Yehiel Reickman
5. Josef Czarny ~¢ . i P
£) Yakov Shmulewitz- .- ¢ 3°% - & -
7. Shalo: Kohn .
8. Gustav Boraks .
9. Y. Boraks -
IC. Dr. Yitzhak Arsd, historian, Cbairman of Yad Va-Shep === =
% 11. Miriam Radivker, former investigator with the Unit for the
Investigation of Nazi Crires, Israel Police
12. Marzin Rolar, former investigator with the Unit for the Tnvestigarion
of Nazi Crimes, Israel Palice
* 13. A. Kozlowski, former investigator with the Unit for the Tnvestigation
of Haz{ Crimes, Isracl Police
* 14, Wolf Paluszewski, former iInvestigator with the Unit for the
Investipation of Haxi Crimes, Israel Police
* 15. Michael Coldman, former investigator with the 06 Bureau, Israel Police
x

These. witnesses will submit, inter zlia, the statements of the lote

Abratam Goldfard, Fugen Turowski, Abraham Lindwvasser, and Georp
Ra3rTodskl, and reports from photo 3dentificotions conducted with them.
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- 3 -
. Agsistant Commander Alex 1sh~Shalom, National Unit for Criminal
Inveetipation, Isrzel Police
I, Sergeant~-Major Zvi Shalom Tamari, National Unit for Criminal
Investigotion, Israel Police
5. Inspector Izia Sobelran, National Unit for Criminal Tnvestigation,

Isracl Folice

1. Chief Superintendent 7vi Ariel, National Unjt for Criminal
Investigation, Isrnel Police

1. Superintendent A. Kaplan, Natfonal Unit for Criminsl Investigation,
1srael Police .

l. Dr. Skmue) Krakowski, Chief Archivist of Yad Va-Shen

4 Bronka Klibanski, Yad VYa~Shen

3. Rehovat Amir, former Minister of the Tsrsel Legation fn Poland

%, Frof. Abrahem Alsberg, State Archivist (vho will submit cdecuments

and testimonies from Criminal Case 40/61, the State of Israel v.

A. Eichmann, of the District Court in Jerusalen)

3. Expert on =ilitary history

Pcland
3. Franciszek Zabecki
i, Jozef Kuzmingki -

3. Z. Lukaszklewicz, Judge-Investigator under the auspices of the Main
Comnission for the Investigation of Razi Crimes in Poland

Germany

Prof. Wolfgang Scheffler, historian
flelge Grabitz, Senior Prosecutor in Hamburg
Daniel Sizon, Director of the Berlin Document Center
. Borbert Blazy, Senior Prosecutor in Dueseeldorf
Paul Ellenboger, Court Reporter and Rotary Public
H. Chantezux, Senjor Preosecutor inm Duesseldors
F., Domg, Legsl Clerk in the Zentralle Stelle der Landesjustizver—
waltung zur Aufklaerung nationalsozialistischer Yerbrechen, Ludwipsburg
5. Otto Horn .
fo —Willy Maetzig
5. Heinrich Schaefer
3. Belmut Lecmharde

A VRN LV I BT )
s & s

Belgium

J. Yiadas Amanaviczius
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United States of America

a1, GCideon Epetetn, Peremsic Document Expert
l 42, Daniel Segot, former Chief Eligibilicy Officer for the Tnternational
Refugee Organizatrion (IRO)
43, Lee Curry, former Cage Analyst for the Displaced Persons Commission (PPC)
[ 44, Harold Lee Henrikson, former United States Vice Consul in Cermany
45. Richard Pritchard, former Assistant Director of the Immigration and
Raruralization Service (INS), Cleveland .
46. Lirda S. Kulhanek, Court Reporter and Notary Public -
47. Joseph §. Corsille, Court Reporter ant Notary Public
48, Lyle Karn, District Director of INS, Philadelphia .
4g, Jack F. Wohl, “Courtroonm Deputy Clerk in United States Bistrict Court,
“  Cleveland - .
50. Russell E. Ezolt, Distriet Counsel, INS, Cleveland
51. Robert Wolfe, Chief of Military Reference Branch, Military Archives
Division, V.5. National Archives, Washington, D.C.
52, Lee Koury, U.S. Marshal
53. Richard Edwin Schroeder, U.S. Marshal

All the above witnegses wiil be sunuoned by the prosecution.

Jerusalenm,
29 September, 1986
25 Elul, 574§

Yosef Harish
Attomney General
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DECISION OF ISRAEL SUPREME COURT
ON PETITION CONCERNING JOHN (IVAN)
DEMJANUK ON AUGUST 18, 1993

UNGFFICIAL SUMMARY OF DECISION

On Auguat 18, 1953 e Supreme Court of Israel sitting as the High
Court of Justice gave its declslon on 10 patitions Brought by
survivery of the Holocaust and athers demanding that Jehn (van)
Demianjuk should be brought 1o trial on charges of war-crimes s
Sotibor and other concentration camps. These patitons follow tha
desision of the Sqmcwnmmmmmwmu
doubl, of the brurtal offenses attributed 1o lvan the Terrible of
Troblinka,

Tha cuurt of three judgea diamissad tha petltion,

JUSTICE SHLOMO LEVIN considersd in detall the reascns 201 out
in the opinion of he Attomay-General which angued against brnging
Demjanjuk 1o triad. This opinion was based on four arguments:

1) That a further gid woutd Infringe the Tule of ‘double jecpardy’ in
that Demioniuk weuld be standieg trisd for cifensas in reapect of
which he had aiready been iried and aequittad.

2) That tha Suprema Court, In acquiting Demjan]uk of chames
atiributed to lvan tha Temible of Treblinka, had stated that k did not
Tiink 1 reasonable to commones new proceedings against him, in
view cf the sed cf the off wilh which he had orfglnaky
been charged and the natuss gnd ccumstancas of the aemative
tharges.

a)Thuonuububdmmdenmwaﬂahh.ﬂmunﬂkdymm
Demianjuk would be convictod of the attemastive chages, and that
Feking o Arther acquittal wira nad by the public interosl.

4) That Damjanjuk was extraditad form tho United Staas Spadiy
fo stand krfal for offenses attributed o Ivan the Teribl nmemﬂ:.y
and it for alher stamative charges,

Justice Lavin Roted that under Lsraefi law, il was ostablished thal
authority in ariminal matters is vesied with he Attamey-Genenl, who
'smrizadeohmgchagasinmymwhemhmulm
evidence, unigss ho betievea thal there ia no public interst In Bringing
tha case. He further naled that the Aliomey-Genaral has a wide
discretion in making such @ decislon and Mat tha Court should oaly
intervgne when the decision ks 30 untenable a3 lo ba lolally
unreascnable,

Justice Levin wen? on 1o consider tha arguments put forward by the
Attomnay-Ganeral. He found that It was nat unreasonatla (o consider
that bringing chacges agalnst Demjanjuk might Infrings the ‘doubla
iy d.iu"?;j'&“ small wa::g;yi ow ot
chances of convicting vrera L n
tha fact (hat noae of the survivars of the Sobibor camp had identified
Hm. Justice Levin also hald that, atthough the opinion of the
Suprema Courl 23 regards further proceedings only refated to the
case befora it, tha Allomey.-Ganeral eould nat ba criticizad for glving
waight to the Court's comments In this regard,

Justics Levin considred & number of cther arguments raisad by the
patitionar, amang them hal & failurs to bring Demjanjuk fo tial
would effectvely broadcast a mesaqge that the Lima when Nazl war
atminala could be brought to trlal has pagsad. This, d, was not
8. The obligation 1o bring Nazis and tors to trial k

http:/fwww.mfa.gov.il/MFA/Anti-Semitism%20and%20the%20Holocaust/Documents%20a. . 4192009
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bining on every stale, when thera is aviderce to aubistantiate the
charges.

JUSTICE GAVRIEL BACH nigtad the dificuities involved In releasing
a dafendant who may be guiity of the barbarie and basta) offenses
cammitied by the Nazis.

Justice Bach stated that he differod from ks colleagues [n that he did
nox aftach amy Mgnificant weigh! to some of the arguments put
forward by the emLMmgﬂmnmumamm
that the dacision of the Supreme Court acquitting Demjanfuk of the
atmoes attributed to hvan the Temible contained a directlon, axpross
or Impllad, ned o institute furlhey procsedings against him. The
relevent portion of the court's decision, statad Justics Hach, refalsd
only io the specific quasion whather the carn should ba referes
back o the Dhatrict Court. A caga shoutd b4 refarred back i a lower
court when new avidonce which may cast light on the charge in
question is presentad (o the court. This was not the s HuaioBn
Abstore tha Suprema Court; the quastion was whether the dofandant
sheuld ba convictad of offenses at Sobikor and Trarwmiki, charges
substantially diffaront from thosa [n the indiciment bafens the Court,
For this raascn, stated Jusice Bach. the court was unable 1o refer
S0 cazo back 19 the lower courl. 1L was not e Courrs Intention .
howewir, Lo Inatruct the prosaculorial syslemn on the insue of whather
to bring additicnal charges.

As regards the argumant that Demjanjuk had been extradited
specifically to stand trial for offensas atiibuled (o lvan the Tarribe of
Tmb!nka.JusﬂuBadthundmumbaiwmmtp«sum.
Even i the consent of the United States authorities was required in
order lo bring further charges, such consent could be requested. If
the request was refused, ne charges need be fled and e defendent
<ould be deponed,

Acgordingly, if the decision of Lhe Aliumey-Ganeral had been based
&n theda considerations wlone, Justic: Bach slalod thal thers wookl
have dean grounds 1o Intervena in the decisian,

Hm.anumhudomwammnupmfawamhfawdm
decision wese nat unreasonable, Among thesa wag the possibiy
thet the “doubla jecpardy’ rule would ke [rfringed. The Attomey-
Wnim smhlﬁbugggﬂmwpp«hﬂmfww
Demjanjuk’s presenca [n the bor camp had mentianad in
s indictment and &1 other documents fubmitiad a3 ovidesica [n the
mwuﬂmdhmaapped.um.ﬂnmmhﬁ
arguad in the appesd thal Lhe Court could conviet Demjanjuk of
wmmmuwwmmmmmmb«m
the Count, and the defandant had had an apponunity (o defend
himae¥ against thesa charges. Simitarly, the presence of Demjanjuk
8L Trawnil hard akso baen considered by the Sourt,

Justice Bach also considered tha grguemnt that bringing further
charges wauld not sarve the public Intarest, since

difficulties raised the Tkelihood of a further acquital. He gid nol feel
thai this consideration was unreascnable,

Azcordingly, Justics Bach concurmad in dismissing the patifions, He
emphasized, howaver, Lhat this shauld Inno way he taken to impiy
Mwwuﬁrﬁnﬂmmbﬂgefhobmunhtbmﬂ. The Ismael
legialstor placed no atatila of iimitatians on offenses commilied by
Nozis and thalr colabormiors, end fn many casas £:o evidentiary
difficulies In proving the idenitity and activiltes of the defandan arise.
Nazis and collaberabors shoukd continue 1o ba found ang braught to
Irigl, as leng as they [ve.

JUSTICE MISHAEL CHESHIN noted the grave responsibiity that
resty on the Court whan deciding witether to intervens inen
administrative dacision. Ha alio noled the Inadequecy of the legal
System, which i3 designed to deal with betiavioral sonms, when
canfronted with the scate of the atrocitlas committed by the Nazis.

Justice Chashin than |derad the decish of the Sup Cout
mtomﬁdmm&dmedmammmmmb
affenses committed at Trebbinka, In this decision v saw moro than a
hinl 1o conclude the procsedings B34inst Demjgnjuk. Ha concemed
mMme&mmmmmW&mMsﬂmed
hukagdmwhmmammmmamm.mmwgh
mmmmmhmapwwmawbw‘mm

Juslice Chesin statad that he saw no room (o intervena in the
dacisicn of the Aflormey-General, and that he concumed with the
view and reasoning of Justce Lavin.

. II:{%!%EMMBK CASE FACTUAL AND LEGAL DETAILS - 28-
Jul-
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ATTACHMENT D

(Video No. 2--Demjanjuk Removal April 14, 2009)
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